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AMENDMENTS 
ELECTRONIC COMMUNICATIONS AMENDMENT BILL 
[B 17 — 2013]

CLAUSE 1

[Amendment of definition of licensee to take out ‘services’ in respect of radio frequency spectrum licences]

On page 4, from line 5, to omit definition of “licensee” and to substitute:
 ‘‘ ‘licensee’ means a person issued with a licence to provide services in

terms of Chapter 3 or use radio frequency spectrum in terms of Chapter 5 of this Act’’;
[Amendment of definition of radio frequency spectrum licence to take out ‘services’]

On page 4, from line 38, to omit definition of “radio frequency spectrum licence” and to substitute:

‘‘ ‘radio frequency spectrum licence’ means a licence authorising the holder to use the radio frequency spectrum in terms of Chapter 5 of this Act;’’;
[To add a definition for bbbee since it is not defined]

On page 3, after line 4, to insert:

(d)  by the insertion after the definition of “Broadcasting Act” of the following definition:
“ ‘broad-based black economic empowerment’ has the meaning assigned to it in the Broad-Based Black Economic Empowerment Act, 2003 (Act No. 53 of 2003);”;
[To improve the definition of ICT Charter]

On page 3, after line 61, to insert:

by the substitution for the definition of “ICT Charter” of the following definition:

“ICT Charter” means the [Black Economic Empowerment Charter for the ICT sector] ICT Sector Charter, a sector code on broad-based black economic empowerment, issued in terms of the Broad-Based Black Economic Empowerment Act, 2003 (Act No. 53 of 2003);

CLAUSE 3

[To add a new amendment to enable the Minister to give policy guidelines to ICASA on spectrum fees as well in section 3(1)(e)]

On page 5, after line 19, to insert:

by the substitution in subsection (1) for paragraph (e) of the following paragraph:

“(e) guidelines for the determination by the Authority of licence fees and spectrum fees associated with the award of the licences contemplated in Chapter 3 and Chapter 5, including incentives that may apply to individual licences where the applicant makes binding commitments to construct electronic communications networks and provide electronic communications services in rural and under-serviced areas of the Republic;”

[To remove references to calendar days for consistency, since days already defined as working days]

On page 5, in line 54, to omit “calendar”.

CLAUSE 4

[To delete the amendment to section 4(1)(d) to change ‘use’ back to ‘control’]

On page 6, after line after line 7, to omit paragraph (a).
[To remove references to calendar days for consistency, since days already defined as working days]

On page 6, in line 13, to omit “calendar”.







CLAUSE 6

[To change ‘impose’ back to ‘prescribe’]
On page 7, after line 6, to omit paragraph (b) and to substitute:

(b) by the substitution for subsections (3) and (4) of the following subsections,

respectively:

‘‘(3) The Authority may prescribe additional terms and

conditions that may be applied to any individual licence or class licence

[taking into account] subject to the provisions of Chapter 10.

(4) The Authority may by regulation make provision for the

designation of licensees to whom universal service and universal access

obligations are to be applicable and may prescribe additional terms and

conditions in respect of the relevant universal service and universal

access obligations on such designated licensees.’’; and
[To ensure that the standard licence terms and conditions must include access for persons with disabilities]

On page 7, after line 6, to insert:
by the insertion in subsection (2) of the following paragraph:

“(o) access for persons with disabilities.”

[To ensure that ICASA also takes the Minister’s universal services and access determinations into account when ICASA prescribes universal service and access obligations for licensees]

On page 7, from line 17, to omit paragraph (c) and to substitute:
(c) by the addition of the following subsection:

‘‘(5) The Authority, in exercising its powers and performing its

functions in terms of this section, as it relates to universal service and

universal access, must exercise such powers and perform such functions 

after consultation with the Agency and must consider determinations 
made by the Minister in terms of section 82.’’.






CLAUSE 7






[To change ‘impose’ back to ‘prescribe’]

On page 7, after line 29, to omit paragraph (b) and to substitute:

(b) by the substitution in subsection (6) for paragraph (b) of the following

paragraph:

‘‘(b) may impose [such] additional terms and conditions as may be

prescribed in terms of section 8(3) and make a designation contemplated in section 8(4).’’.
CLAUSE 9
[To reinsert section 13(3), (4) and (5) with an amendment to section 13(3)(a) to align it with bbbee; To insert a new section 13(6) to ensure public consultation similar to public consultation in section 10(2) and 11(3)]

On page 7, after line 52, to omit paragraph (b) and to substitute:
(b) by the substitution in subsection (3) for paragraph (a) of the following paragraph:
“(a) promote the ownership and control of electronic communications services by historically disadvantaged groups and to promote broad-based black economic empowerment; or ”;
(c) by the insertion of after subsection (5) of the following subsection:
“(6) The provisions of section 9(2) to (6) apply, with the necessary changes, to this section.”.
CLAUSE 20

[To delete the amendments to section 38(5) and 44(5) in the interest of clarity to contextualise exemptions]

On page 11, from line 41, to omit paragraph (c) and to substitute:
(c) by the substitution for subsection (6) of the following subsection:

‘‘(6) Where a licensee is exempt from the obligation to interconnect in

terms of subsection (5) and such exempted licensee enters into an

interconnection agreement with another exempted licensee, or a person

providing services pursuant to a licence exemption, sections 37(6) and

[39(3) and (4)] 39(2) do not apply to such an interconnection

agreement.’’.
CLAUSE 21

[To delete the amendments to section 39(4) and 45(5) so the Authority cannot prematurely review proposed interconnection and facilities leasing agreements]

Clause rejected.

CLAUSE 23

[To increase the time period of 10 days in 43(8A)(b) and (c) and 5 days in (d) to 20 days in each case]
On page 12, after line 30, to omit paragraph (c) and to substitute:

(c) by the insertion after subsection (8) of the following subsection:

‘‘(8A) (a) Requests for leasing of essential facilities are deemed to

promote efficient use of electronic communication networks and

services.

(b) All electronic communications network services licensees receiving

requests contemplated in paragraph (a) are required to agree on

non-discriminatory terms and conditions of a facilities leasing agreement

for those essential facilities within twenty days of receiving the request.

(c) If the electronic communications network licensee can prove that

the request is not technically or economically feasible within the twenty day

period the electronic communications network services licensee may

refuse the request.

(d) If no agreement regarding the non-discriminatory terms and

conditions contemplated in paragraph (b) can be reached, the Authority

must impose terms and conditions consistent with this Chapter within

twenty days of receiving notification of the failure to reach an

agreement.’’; and
[To reduce the period in section 43(11) from three years to one year]

On page 12, after line 47, to omit paragraph (d) and to substitute:

(d) by the substitution for subsection (11) of the following subsection:

‘‘(11) Any exclusivity provision contained in any agreement or other

arrangement that is prohibited under subsection (10) is invalid from a

date [to be determined by the Minister after consultation with

relevant parties] one year after the commencement of the Electronic

Communications Amendment Act, 2013.’’.
CLAUSE 24

[To delete the amendments to section 38(5) and 44(5) in the interest of clarity to contextualise exemptions]

On page 13 from line 2, to omit clause 24 and to substitute:
24. Section 44 of the principal Act is hereby amended by the substitution for

subsection (6) of the following subsection:

‘‘(6) Where a licensee is exempt from the obligation to lease electronic

communications facilities in terms of subsection (5) and such exempted licensee

enters into [a] an electronic communications facilities leasing agreement with

another exempted licensee, or a person providing services pursuant to a licence

exemption, section 43(7) and section [45(3) and (4)] 45(2) and (7) do not apply to

any such electronic communications facilities leasing agreement.’’.
CLAUSE 25

[To delete the amendments to section 39(4) and 45(5) so the Authority cannot prematurely review proposed interconnection and facilities leasing agreements]

On page 13, after line 18, to omit paragraph (b).
NEW CLAUSE

[To make provision for must carry and must pay in section 60(3)]

To insert a new clause after clause 26:

Amendment of section 60 of Act 36 of 2005
Section 60 of the principal Act is hereby amended by the 
substitution for subsection (3) of the following subsection:
“(3) The Authority must prescribe regulations regarding the 
extent to which subscription broadcast services must carry
 and pay for, subject  to commercially negotiable terms, the 
television programmes provided by a public broadcast service 
licensee.”.

CLAUSE 27

[To delete the amendments in section 62(3)(a) and (b) regarding the common carrier’s technological capacity to provide  signal distribution and tariff approval]
On page 13, to omit clause 27 and to substitute:

27. Section 62 of the principal Act is hereby amended by the substitution for

subsection (3) of the following subsection:

‘‘(3) A common carrier must—

(a) subject to its technological capacity to do so and to the provisions of

paragraph (b), provide broadcasting signal distribution to broadcasting

licensees upon their request and in accordance with the national radio

frequency plan contemplated in section 34, on an equitable, reasonable,

non-preferential and non-discriminatory basis;

(b) in determining its tariffs, duly take into account

the following:

(i) the different categories of broadcasting service [licenses] licences
referred to in sections 49, 50 and 51; and

(ii) the nature and technical parameters of the service provided to each

broadcasting licensee with a view to ensuring that the different

tariffs are appropriate to and commensurate with the various

broadcasting services to which they relate;

(c) carry public broadcasting services, including educational, commercial and

community services and shall be deemed an electronic communications

network service licensee that provides signal distribution for public broadcasting

services.’’.
CLAUSE 29

[To remove ‘determine’ and reinsert ‘define’]

On page 14, in line 38, to omit “[defining the] determining” and to substitute “defining the”.

CLAUSE 33

[To extend e-rate to public health establishments and to replace retail rate with wholesale rate in subsection 73(3)]

On page 17 from line 2, to omit clause 33 and to substitute:
33. The following section is hereby substituted for section 73 of the principal Act:

‘‘E-rate

73. (1) Internet services, provided to all public health establishments as defined 
in the National Health Act, 2003 (Act No. 61 of 2003), public and independent schools

as defined in the South African Schools Act, 1996 (Act No. 84 of 1996), all

public and private colleges and all public and private further education and

training institutions [as defined in] established, declared or registered in

terms of the Further Education and Training Colleges Act, [1998 (Act No.

98 of 1998)] 2006 (Act No. 16 of 2006), and all public and private higher

education institutions defined in the Higher Education Act, 1997 (Act No.

101 of 1997), must be provided at a minimum discounted rate of 50% off

the total charge levied by the electronic communications service licensee

providing Internet services to such institutions.

(2) The discount is applicable [of] to the total charge levied by the

electronic communications service licensee which includes but is not

limited to the following:

(a) Any connectivity charges for access to the Internet;

(b) charges for any [equipment] electronic communications facilities
used for or in association with connectivity to the Internet; and

(c) [all calls made to an Internet Service Provider] all call charges for

access to the Internet.

(3) Where the electronic communications service licensee, who provides

Internet services to the institutions and schools as contemplated in

subsection (1), obtains its electronic communications facilities for the

provision of Internet services from [a] an electronic communications

network service licensee, the licensee is entitled to a minimum of 50% off

the [retail] wholesale rate charged to it by the electronic communications network

service licensee for the facilities in question, which discount shall be passed

on to the schools and other institutions mentioned in subsection (1).

(4) The implementation of this section must be in the manner prescribed.

[(5) The Minister may, in consultation with the Minister responsible

for Education, declare categories of independent schools or private

further education and training institutions to be entitled to the

discount mentioned in subsection (1).]

(6) The Agency may pay the charge contemplated in subsection (1) on

behalf of any school or other institution contemplated in subsection (1), in

which event the Agency is entitled to the discount mentioned in subsection

(1).’’.
CLAUSE 34

[To insert additional wording in the proposed section 79B to make the Minister’s request for information subject to PAIA]
On page 17, in line 47, to omit “The” and to substitute “Subject to the Promotion of Access to Information Act, 2000 (Act No. 2 of 2000), the”.
CLAUSE 41
[The proposed section 88(1)(f) provides that the Minister may prescribe. Prescribe is however defined to mean ICASA can prescribe regulations. Section 88(1)(f) should be reworded to ensure that the Minister can prescribe this regulation.]
On page 21, after line 44, to omit paragraph (g) and to substitute:

(g) by the addition to subsection (1) of the following paragraph:

‘‘(f) as may be prescribed by regulation by the Minister, with the concurrence of the

Minister of Finance.’’;
NEW CLAUSE
[To insert a new section and Schedule to align the definition of ‘common carrier’ in the Broadcasting Act with the proposed definition in the Bill]

To insert a new clause after clause 44:
Amendment of law

The law referred to in the first column of the Schedule is amended to the extent indicated in the third column.

NEW SCHEDULE

To insert a new Schedule:

SCHEDULE

LAWS AMENDED

	Act No. and Year
	Short Title
	Extent of amendment or Repeal

	Act No. 4 of 1999
	Broadcasting Act, 1999
	           1.     Amendment of section 1 by the substitution for the definition of ‘common carrier of the following definition:

“‘common carrier’ [means a service for broadcasting signal distribution as provided by Sentech Limited, established in terms of the Sentech Act, 1996] has the meaning assigned to it in the Electronic Communications Act, 2005 (Act No. 36 of 2005);”   



ADDITIONAL MATTERS FOR FURTHER CONSIDERATION BY THE PCC

1. Clause 1(c) Definition of Broadband.
2. Clause 3(a): Whether or not to delete 3(2)(e).

3. Clause 19(a) and 23(a): Whether financial or economic feasibility is more appropriate. 
4. Amendment of section 34(7)(c) as follows:

34(7) In preparing the national radio frequency plan as contemplated in subsection (4), the Authority must—

(a) ….

(b) …

(c)  consult with the Minister to—

(i) incorporate the radio frequency spectrum allocated by the Minister for the exclusive use of the security services into the national radio frequency plan;

(ii) take account of the government’s current and planned uses of the radio frequency spectrum, including but not limited to, civil aviation, aeronautical services and scientific research; [and]

(iii) co-ordinate a plan for migration of existing users, as applicable, to make available radio frequency spectrum to satisfy the requirements of subsection (2) and the objects of this Act and of the related legislation[.]; and
(iv)
 ensure alignment of the national radio frequency plan with any radio frequency spectrum policy made under section 3(1).
