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Vodacom (Proprietary) Limited’s written submissions on the Labour Relations Amendment Bill 

(B16-2012)

1. INTRODUCTION

1.1 Vodacom (Proprietary) Limited (“Vodacom”) welcomes the opportunity to make written submissions in relation to the proposed Labour Relations Amendment Bill. Vodacom wishes to actively participate in any further consultation process which may be available.

1.2 Vodacom’s submission is comprised of specific preliminary comments in relation to certain of the key proposed amendments to the current legislation and proposed recommendations in relation to such proposed amendments. It does not attempt to deal with each and every amendment comprehensively or exhaustively. These submissions are limited to the proposed amendments and other amendments which could overhaul the efficacy of employment law legislation.

2. PART-TIME EMPLOYEES: SECTION 198(C)

Part-time employees (those working fewer hours than a comparable full time employee doing the same or similar work) earning less than the threshold and working for longer than three months must, like temporary employees, be given pay and benefits on par with the comparable full time employee doing the same or a similar job. It is respectfully submitted that this does not take into account the fact that part time employees have secure and indefinite employment and are not as vulnerable as the TES employees and fixed term contract employees who have no guarantee of permanent or indefinite employment. It is to be noted that this section only applies to people being paid for hours worked, however, it is not clear how many hours an employee must work less than a comparable full time employee before the employee qualifies as a part time employee.

3. FIXED TERM CONTRACTS: SECTION 198(B)

3.1 
This proposed amendment will result in increased administrative cost to business and is not conducive to job creation. The three month threshold is not in line with business reality. It is respectfully submitted that the period and is too short to meet the needs of employers who require fixed term employees to render services and is too short for fixed term employees to familiarise themselves with the demands of the job and the employer’s organisation. For example, Vodacom provides for six months paid maternity leave. This would result in fixed term employees being entitled to permanent benefits after rendering services to Vodacom for three months, even though Vodacom has a justifiable reason for the six month fixed term contract. This is not conducive to job creation; employers will be loath to employ anyone on a fixed term contract, even where there is a justifiable reason to do so. 

3.2
Furthermore, it is submitted that it may not be practical or possible for employees to become members of company pension and provident funds, medical aid schemes and internal company share schemes and long term incentive schemes for such short periods of time, which may render employer compliance with this section impossible. Again, it is submitted that this is not conducive to job creation. The impact of this proposal will result in an increase in the number of referrals to the CCMA and the Labour Court which will place an undue burden on the tribunal and the court. Ending the fixed term contract will now give rise to claims for both permanent employment and / or an expectation of a renewal of the fixed term contract of employment. Should the employee succeed with either of these claims, compensation will have to be calculated with reference to the remuneration of a comparable permanent employee of the company.

4. TEMPORARY EMPLOYEE SERVICES EMPLOYEES: SECTION 198(A)

4.1 This section provides that after three months, the employee of the TES must be treated on the whole not less favourable than a comparable permanent employee of the client, unless the difference in treatment can be justified on the basis of, for example merit, length of service, etc. Presumably, the TES must ensure that the employee receives similar treatment. However, the words “must be treated… not less favourably” are wider than the requirement that the employees receive similar pay and benefits. It is therefore not clear what exactly is envisaged by these words. The deeming provision of this section which provides that if an employee of a TES works for a client for longer than three months, he / she is the employee of the client, is extremely vague and confusing and requires clarification. This is because it suggests that the client becomes the employer for all purposes. However, if this is the case, what happens to the employment relationship between the TES and the employee? If the intention is that the client is deemed to be the employer after the three month period, only for purposes of joint and severable liability, then this should be set out clearly in this section to avoid costly and unnecessary litigation. Further, if the client is jointly and severally liable with the TES in respect of an unfair dismissal, does this mean that the employee of the TES can be re-instated in the employ of the client if the employee is successful with such a claim at the CCMA or Labour Court? 

4.2 The consequence of the section in its current form is that a TES employee may have three claims arising from the termination of a contract of employment with the TES, namely that he / she expected permanent employment (with either the client or TES – this is unclear) and / or an expectation of renewal of the contract for a fixed period and / or claiming unfair dismissal due to the employee being replaced with another TES employee rendering services to the client. It is respectfully submitted that his requires clarification to ensure certainty. 

4.3 The proposed amendments extend the scope of unfair labour practices and unfair dismissals to claims against clients. In Vodacom’s respectful view, the proposed amendment is too wide and extends employment law protection of employees too far and outside the realm of employment and unfairly and unreasonably impinges on the privity of commercial contracts. It is submitted that only the employer should be held liable for unfair labour practices and unfair dismissals in respect of its employees and that clients should only be liable in exceptional circumstances if they, by act or omission, acted in a manner which directly or indirectly encouraged or materially contributed to the employer committing the unfair labour practice or unfair dismissal. It is submitted that there should at the very least be fault on the part of the client for such a liability to be visited upon it.

5. CHANGES TO ORGANISATION RIGHTS: SECTION 21

It is submitted that the amendment of this section in terms of which a commissioner of the CCMA may grant a trade union that is not the majority union organisational rights will undermine the sanctity of collective bargaining and the principle of majoritarianism. The industrial relations environment is unstable and the current level of violence experienced during protest action may escalate should minority unions be granted similar rights to majority unions due to the competition amongst trade unions.

6. CONCLUSION

Vodacom submits that if the proposed amendments are implemented in their present form, this will result in significant job losses, have a detrimental effect on the country’s economy and discourage investment in South Africa. The proposed amendments are contrary to the Growth Path championed by the Department of Economic Development which is aimed at job creation as well as South Africa’s economic policy. 

The comments made in respect of some of the key amendments proposed to the current labour legislation are not exhaustive in light of the short time period in which Vodacom was given to consider the proposed amendments and develop its position.

1

