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A. BACKGROUND 

Business Unity South Africa (BUSA) is a confederation of business organisations including chambers of commerce and industry, professional associations, corporate associations and unisectoral organisations. It represents South African business on macro-economic and high-level issues that affect it at the national and international levels. BUSA’s function is to ensure that business plays a constructive role in the country’s economic growth, development and transformation and to create an environment in which businesses of all sizes and in all sectors can thrive, expand and be competitive. 

As the principle representative of business in South Africa, BUSA represents the views of its members in a number of national structures and bodies, both statutory and non-statutory. BUSA also represents businesses' interests in the National Economic Development and Labour Council (NEDLAC). Internationally, BUSA is a member of the International Organisation of Employers (IOE), The Pan-African Employers’ Confederation (PEC) the Africa Employers’ Group and the Southern Africa Development Community (SADC) Employers’ Group.  BUSA is also the official representative of business at the International Labour Organisation (ILO), the African Union (AU) Social Affairs Commission, the B-20, the Organisation for Economic Cooperation and Development (OECD) and World Trade Organisation.   

BUSA welcomes the call for submission of written input on the Labour Relations Amendment Bill (LRA) and the Basic Conditions of Employment Amendment (BCEA) Bill to the Select Committee on Labour and Public Enterprises.  

B. INTRODUCTION

This submission is supported by all BUSA Members in response to the invitation for comments to the Select Committee on Labour and Public Enterprises. BUSA submitted comprehensive comments to the Portfolio Committee on Labour regarding these two Bills including the finding of our mini Regulatory Impact Assessment in June this year. This submission while still aligns with the initial BUSA submission will focus on the following four (4) provisions/amendments from the two Bills:

1. Equal treatment provisions;

2. Increases on actual rates of pay provisions;

3. Representation threshold for minority trade unions and representative parties; and

4. Compliance and Enforcement provisions

While BUSA supports the need to protect vulnerable workers and subscribes to the International Labour Organisation (ILO) concept of decent work and, together with Government and Labour as social partners, BUSA is unable to endorse the Bills being placed before the Select Committee. This is largely because; the regulatory impact of the amendments remains unknown albeit numerous requests from BUSA for a Regulatory Impact Assessment (RIA) to be conducted before the Bills are approved. We note that in 2010, the Bills were assessed against an initial RIA; however, many high impact areas not originally covered in the 2010 Bills have not yet been assessed. 

Business has identified in both Bills substantial areas of significant concern, which we raised during the negotiations at the National Economic Development and Labour Advisory Council (NEDLAC), and at the Parliamentary hearings and which until today remain unresolved. 

We believe that the proposals contained in these two Bills will amongst others inevitably result in concentration of work among fewer people;  make the law more complex – harder to understand for employers, workers and for the inspectorate to enforce; create significant burdens for the CCMA and Labour Courts;  will result in fundamental restructuring in employment;  and  create excessive administration and punitive outcomes for business – resulting in risk and uncertainty, contrary to the requirements of sustainable enterprises, both small and large – particularly in the current economic climate. 

In summary, BUSA is of the view that: 

· While there are undoubtedly certain positive aspects to the amendments, the amendments as a whole, taken cumulatively, increase both the cost and complexity of doing business.
· The amendments tackle the problem of the abuse of vulnerable workers employed in atypical employment in an overly complex legalistic manner that is unlikely to achieve the stated objectives, that will overburden the existing dispute resolution institutions, and that will reduce employment in the economy.
· Some amendments will, if enacted, destroy a very significant number of jobs in the economy, and so will undermine in a fundamental way key objectives of the National Growth Path and the National Development Plan.
· These amendments reflect a significant departure from the jointly agreed Decent Work Country Programme, in particular in the approach that they take to monitoring and enforcement.
· The amendments undermine the basic agreed architecture of labour law in the country, which combines statutory minimum standards of employment with the encouragement of collective bargaining for improved conditions.
C. REGULATORY IMPACT ASSESSMENT 

In July 2012, BUSA commissioned an independent economic impact analysis on selected areas of the draft Bills. The analysis, constrained by the availability of firm-level data, was centred on the following drat provisions:

· The equal treatment provisions for full and part-time, permanent and contract employment;

· Sectoral determination to provide increase on actual rates of pay; and

· Bargaining council extensions. 

The analysis demonstrated the impact these provisions on the economy, with particular focus on the consequences they are likely to have in terms of employment. The analysis attached as Annexure A confirmed the following: 

· That these amendments will cost existing jobs. The exact magnitude is difficult to determine, but it can confidently be expected to amount to several hundred thousand. 

· Our calculations suggest that at a minimum, 215 150 jobs will be lost as a direct consequence of the amendment dealing with equalising conditions of service between atypical and permanent, full-time staff.

· Job losses of anywhere between 11,684 and 105,155 is projected based on a limited sample of sectors in the economy, should amendments prescribing wage increases on actual earnings be introduced – if the projections are valid for the wider economy, we can expect considerably greater job-shedding. A subsidiary effect will be to disincentivise further employment, by making it more expensive and risky.

· The amendments will have the unintended consequences of reducing the rates of pay offered to employees.

· Will place a significant extra administrative burden on business, which will be expressed both in terms of time and money, and

· Will undermine collective bargaining and the industrial relations regime in general.

It is for the above reasons BUSA is calling for a comprehensive regulatory impact assessment to be done before the Bills are enacted. This is very critical for South Africa’s attainment of the National Development Plan objectives in relation to job creation and dealing with the need for a responsive labour market. According to the World Economic Forum’s Global Competitive Report for 2011-2012, South Africa ranks 95th/142 countries in labour market efficiency, 138th/142 in terms of rigid hiring and firing practices, and 138th/142 in terms of tension in labour-employer relations. It is therefore clear that South Africa does not provide a ‘business friendly’ environment in terms of labour cost and flexibility and these Bills will definitely exacerbate the situation. 

D. SPECIFIC AREAS OF CONCERN

1. Equal Treatment Provisions 

While BUSA supports measures to promote decent work and address abusive practices that affect employees in non-standard employment and which exclude these employees from enjoying the full protection of existing labour laws, BUSA is opposed to measures that will fundamentally undermine employment of labour broker, fixed term contract and part time workers. Such atypical work has a legitimate place in the labour market for example, in raising a firm’s productive capacity during the busier times of its business cycle. The changing world of work is increasingly requiring the use of flexibility in the global market. In order to remain competitive companies bring in specific skills, for specific jobs, in ‘just in time’. This more flexible world of work model can be balanced to secure the needs of both the employer and employee through effective regulation and the availability of suitable social protection schemes. 

It is also true that most work created in South Africa over the past decade has been of this nature. Atypical positions are, moreover, important gateways to full-time or permanent employment.  The proposals are deeply problematic. Inadequate assessment has been made of the impact of these provisions.

The notion of equal treatment is, moreover, very broad, and to BUSA’s knowledge, not applied between atypical (temporary, fixed term and part-time) and standard employment anywhere else in the world. (It is worth also noting that internationally where other types of interventions dealing with labour broker and contract work are proposed, that these generally apply from 12 months, and not 3 months as currently proposed, even worse than the initial 6 months proposed.) The proposed changes to the legislation, in particular the curtailment of the use of a-typical employees by limiting the time of employment to 3 months, before being considered to have all the rights associated with permanent employment, including access to benefits, will have dire consequences for the labour market. It is estimated that almost 4 million people are employed in a-typical arrangements in South Africa, the majority of which are employed directly with companies, and the local labour market is simply not able to absorb all of these. 

The 2010 RIA cautions that an “equal pay” clause should not be seen as mandating identical packages of benefits to all who are performing the same work, but rather that employers should determine remuneration though a fair and rational process, which may involve taking into account such matters as skills and experience. The danger exists that these amendments will set off extensive litigation, as individual workers, or groups of workers, demand a very broad range of rights and treatment referenced to others. Much of this will inevitably have to be resolved before the Commission for Conciliation Mediation and Arbitration (CCMA) and then by the Labour Court. No assessment has been done on the impact of these measures on these institutions, particularly with reference to the extent of potential cases that may be referred.

It will furthermore demand more new and complex administrative systems for firms’ human resources. This will likely prove most onerous on small, new and growing businesses: these being, for the most part, those that the economy relies on to produce jobs. These provisions will increase the costs of employment. This danger was identified in the Cabinet 2010 RIA which indicated that the increase in labour costs would likely result in some portion of the atypical workforce gaining improved and more secure employment – some contract and part-time staff could expect their positions to be converted into full-time, indefinite jobs. However, this would be at the cost of significant numbers of other workers who would lose their jobs altogether. Those affected will, in the main, be the most vulnerable and insecure in the labour market: in particular, they are African women, particularly those with fewer skills (not educated to matric), at the beginning and end of their working lives. 

These are existing jobs that will probably be abolished or converted into far fewer full time indefinite jobs, denying an income and position in the labour market to a very substantial number of people. There will also be considerable knock-on effects, since many – if not most – of these newly redundant workers have dependents, whose livelihoods will be threatened. This is especially so given the profile of those in atypical employment, many of whom are single parents or sole-breadwinners from our poorest communities.

BUSA further wishes to point out that an attempt to enforce equal benefits will likely further aggravate the problem of youth unemployment. Many atypical employees (particularly those employed on a temporary basis) are young, and at the start of their careers. The potential consequences – a further bar on entry to the workforce – were pointed out in the 2010 RIA:   

Industry statistics show that a large proportion of atypical employees, particularly temporary and TES employees are young people and a significant number are new entrants to the labour market.  A provision that these employees should receive equal pay and equal benefits from the start of their employment fails to take into the account the difference in skills and experience between these employees and others who have accumulated greater experience and expertise. There is a significant risk that such a provision will make it more difficult for first time job seekers to enter the labour market.
At a time when the question of youth unemployment is high on the policy agenda, BUSA appeals for extensive consideration to be given to the unintended implications of these amendments before they are passed into law.

2. Increases on Actual Rates of Pay 

The current provisions of the Basic Conditions of Employment Act enable the Minister to set, through the Sectoral Determination, minimum rates of pay and to provide for increases on those minimum rates of pay. This is typically set at the Consumer Price Index (CPI) or CPI + a percent, which is important as it provides a crucial protection to the lowest paid workers in the country. It serves as a floor of earnings, allowing further increases to be negotiated.

The Basic Conditions of Employment Amendment Bill now proposes that the Minister be given the power to provide in Sectoral Determinations for increases on actual rates of pay. Potentially, the impacts of this amendment are considerable and disruptive. Possibly most importantly, the amendment stands to undermine collective bargaining. BUSA believes, in line with the regulatory framework of our labour laws, that deciding on actual rates of pay is a matter to be resolved through negotiations between employers and unions, who are familiar with the industry circumstances and who will ultimately bear the consequences of the decision. The potential for greater ministerial intervention in this area could complicate these relationships 

The amendment does not specify any top thresholds to be governed by the minister’s determination. This is likely to have to unintended consequences of benefitting better paid workers disproportionately, and thereby to increase wage gaps. It will furthermore raise personnel costs, possibly to the extent of forcing job losses. 

It also creates incentives for businesses to keep pay offers to a minimum, as the risk exists that they will in future be obliged to raise pay regardless of employee performance or economic circumstances. Employers with whom BUSA has discussed this issue have indicated that they would be likely to attempt to safeguard themselves by keeping pay offers low. Ultimately, this will work against a decent work agenda.

Furthermore, it is not apparent what the motivation for this amendment is. Its motivation seems to be that it is unfair for those earning above the minimum wage are not accorded minimum increases. When matched against the possibility that this could actually cost the economy jobs, this is an unconvincing policy driver. It should always be borne in mind that an optimal policy outcome is one which achieves a desirable goal with a minimum of disruption to the efficient and effective operation of the system as a whole. Worthy goals may come at a price that is simply counter-productive. Good policy and good legislation needs to be underpinned by a clear understanding of its consequences, and therefore it is imperative that this be subjected to a comprehensive RIA to determine the extent to which its proposed benefits can reasonably be expected to materialise, and whether the costs imposed on the economy to do so can be justified. As indicated above, the BUSA economic impact assessment on this specific provision has indicated that between 11,684 and 105,000 jobs will be lost as a result of this amendment.

3. Representation threshold for minority trade unions and representative parties 

The Labour Relations Amendment Bill proposes a number of provisions that extend majority union rights to minority trade unions and provide for enlarged powers to extend minority agreements and powers to less representative structures, particularly where non-standard employment is prevalent. BUSA is of the view that the proposals in the Bill, rather than promoting worker rights and collective bargaining, will with time erode the incentive to organise workers in non-standard employment and the cumulative impact, together with the equal pay provisions and increases on actual pay provisions referred to above will result in a weakening of collective bargaining. This will undermine workplace democracy, certainty and industrial peace and will, over time, result in the erosion of existing union relationships and collective bargaining. It will also result in an escalation in violence as union membership becomes increasingly fragmented. 

The current Labour Relations Act provides for a progression towards greater organisational rights, thus incentivising higher levels of organisation, and promoting strong majority trade unions. For business, this has the benefit of a strong negotiating partner that can carry a mandate, and also reduces the administrative burden and potential conflict arising from a proliferation of trade unions. 

Likewise, the current Labour Relations Act promotes the ‘majority rules’ provision for centralised bargaining, only allowing for extension of majority agreements in very limited circumstances and only permitting  wage and terms and conditions of employment negotiations for Bargaining Councils that have established thresholds of representivity. 

BUSA believes that the new amendments are not supportive of these objectives and will instead create complexity and industrial conflict. Extension of agreements where there is less than the majority could have a negative impact on the cost of employment, will undermine stability of collective bargaining system and existing collective agreements in the labour market.

South Africa’s industrial relations regime is predicated on the belief that the industrial peace and cooperation is best secured by negotiations to produce a win-win situation between the social partners. To this end, strong parties, able to carry a mandate, are necessary and promoted through a general recognition of the “majority rules” provision. 

The amendments work against this. By lowering the thresholds for representation, smaller and poorly organised unions are able to participate in bargaining at a level at which they are at present not entitled. It lowers the incentives for responsible, professional and disciplined unionism, and increases the incentives for brinkmanship, opportunism and industrial conflict. Indeed, it holds potential not only to generate conflict between business and labour, but between different unions.

We note in this regard the recent tabling at NEDLAC the intention by the Department of Labour to re-engage on the majoritarian principle in our labour laws. This call is supported. It would be reckless, however, for these amendments to be introduced where current labour market forces are so unstable and the matter is still to be considered.  

4. Compliance and Enforcement Provisions

BUSA supports the proposed streamlining of enforcement into a shorter and more effective process. We believe this will support speedier and more effective consequences for those employers who circumvent the law. However, we also believe that the Department’s current enforcement capacity is not adequate to support this; as a result these proposals will not achieve the intended outcome.  

The proposed amendments to the BCEA makes it voluntary for an inspector to seek an undertaking (previously it was mandatory) and in relation to compliance orders, the amendments remove the ability of employers to object or appeal against compliance orders. Instead, on the issue of a Compliance order, a matter can now be referred directly to Court. BUSA believes that the proposals will have little positive impact on improving compliance, and will result in costly legal processes that will take much longer to conclude. BUSA reiterates the point made that compliance cannot be achieved through punitive measures and burdening the Labour Court.  What is required, and is strongly supported by the jointly agreed Decent Work Country Programme, is strengthening the capacity of the enforcement inspectorate.

BUSA further believes that labour inspectors should be obliged to attempt to secure an undertaking from the employer. This is the current position in the law.  It is not acceptable that this step be made voluntary. The written undertaking is in line with the inspectorate’s mandate to promote compliance and educate employers and employees about their rights and obligations. Government has insufficiently motivated why they wish to make this obligation voluntary. 

We believe that these amendments will discourage compliance and enforcement and not support implementation of Convention 81 on labour inspection services which government recently ratified. Article 3 of Convention 81 requires that the functions of labour inspection should be to secure enforcement of legal provisions, supply technical information and advice and bring to the notice of authorities defects or abuses.

We further believe that measures proposed to improve compliance and enforcement remain punitive. The proposed amendments go way beyond preventing abusive practices, and actually interfere with the flexibility of daily business operations and practices, which is an important factor in making business more competitive.

In addition, BUSA is still of the opinion that a mandatory ballot should be conducted by a trade union amongst its members before the right to strike may be exercised. A ballot will indicate that the trade union wishing to strike has a clear mandate from its members to do so. The violence that accompanied the recent strikes can to a large extent be attributed to the lack of a clear, unified position amongst employees. We believe that a clear, transparent indication of the majority’s desire to embark on a strike action can serve to quell disagreement and dissatisfaction amongst affected employees during a strike campaign. In turn this will discourage violence being used by those employees who feel that their interests are not being represented, and provide a constructive platform to indicate their approval or disapproval of any strike action before such a drastic step is taken by the union to advance their interests. We believe that a compulsory ballot as a requisite requirement to embark on a strike action will promote the achievement of peaceful engagement between employers and employees.       

CONCLUSION

In order to promote labour intensity and employment, we need an attractive environment for employers to do business. BUSA is not, at any time, suggesting that this should be at the expense of the objective of decent work.  It is, however, suggesting that employment should not be so costly, so onerous and so risky that any reasonable employer would be hesitant to employ. 

Business is committed to a partnership with Government that produces as strong economy, with sustainable enterprises that create employment. It is crucial to protect and grow jobs.

The policy choices taken in the 2012 Bills have resulted in a high level of disagreement, which we estimate overall to be at approximately 70% on the substantive issues.  For social partnership – it is unfortunate that the manner of engagement has been, in our view, contrary to the objective of social dialogue, which is to promote understanding and find better solutions, with higher levels of buy-in.  Instead, much of the engagement at NEDLAC has undermined the levels of trust, respect and co-operation necessary between the social partners. This places at risk the country’s ability to achieve its employment targets and the cohesion between social partners. 

BUSA remains committed to engaging with Government and Parliament at all levels. It is imperative that there is support for the effective regulation of the labour market and that this takes place in a manner that is less harmful to the country’s job-creation objectives, business and to the economy as a whole. 

While we note with disappointment that our concerns presented to the Parliamentary Committee on Labour on these two Bills were not taken into consideration, BUSA and its members would welcome the opportunity to address the Select Committee on Labour and Public Enterprises in more detail on the issues identified in this submission.
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