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AMERICAN CHAMER OF COMMERCE

IN SOUTH AFRICA




The Honourable Chairperson

Ms LE Yengeni
and Honourable Members,

Parliamentary Portfolio Committee on Labour

Parliament of South Africa

PO Box 15

Cape Town, 8000

Republic of South Africa                                                                      21 August 2009

Honourable Chairperson and Members,
           PARLIAMENTARY HEARINGS ON LABOUR BROKING IN SOUTH AFRICA

                                                25 AND 26 AUGUST 2009
            The following is a submission to members of the Parliamentary Portfolio Committee for Labour, to whom we convey our respects and to whom we acknowledge the fact that their enquiry into the matter of labour broking in South Africa is both timeous and necessary.

This submission, submitted with due regard to the vast amount of ground such an enquiry will have to cover, looks at some of the issues facing South Africa from an American Chamber of Commerce perspective, particularly with regard to labour brokers not necessarily operating in accordance within labour law prescripts as employment agencies.

Suggestions are also respectfully made in this submission on how government could possibly better regulate labour brokering in South Africa.  
The contents of this submission include:-
1.
A short background American Chamber of Commerce (Amcham) in South Africa 

2.
Introduction to the AmCham perspective on the issue
3.
Differentiating between high threshold earners and low threshold earners
4.
More on low threshold earners (less than R150 000 per annum)

5.
Recommendations to the Portfolio Committee on Labour
6.
Conclusion

---------------------------------------------------------------------------------------------------------------------

1. About AmCham 
(Honourable members may not be aware of the Chamber’s “South African” nature and participative background)   
AmCham was founded in 1977 as a non-profit association and is the collective voice of US investment in South Africa.  It currently represents 200 American companies in South Africa, 60 of which are Fortune 500 companies.  The US is South Africa’s largest portfolio investor, the third largest trading partner and is the second largest source of foreign direct investment.  Amcham’s main objective is to establish productive dialogue between the South African government and US business in South Africa to facilitate the growth of US business in South Africa and thereby to grow the South African economy.  A list of the companies represented by the American Chamber of Commerce is attached to the submission.
It is estimated that the number of South Africans employed directly by US companies in Southern Africa is in the region of 230,000, a figure which may have increased since the last survey was conducted. Such numbers exclude dependents and casual employees.
2.
Introduction to the AmCham perspective on the issue of labour broking
Typically, the nature of certain businesses is characterised by cyclical periods which is driven by supply and demand; more staff is needed at certain times whilst less are required at other times.  Business also has customised requirements at certain times where staff are required for specific projects which are characterised by certain skills or are project specific which are by their very nature limited in duration, with the result that permanent employment is not an option.  
It is at times like these that labour brokers can play an important part in ensuring the continuity of business by providing limited period workers, whether skilled or unskilled.  The process of working with labour brokers is valuable to business as it enables business to focus on core issues whilst the necessary workers are sourced and placed where they are needed.   This is a global practice and is by no means unique to South Africa.

Throughout the world, particularly in Australia and the United States of America, where migrant labour issues have to be specially accommodated, particularly with the seasonal farming industry and technology companies, the issue of labour broking has resulted in changes in employment patterns in many countries.
As a matter of interest, the labour broking industry in South Africa contributes in excess of R26 million per annum to the appropriate services Seta.  This will provide members with some idea of the size of the industry.   
However, it is acknowledged that a handful of labour brokers do disregard the law relating to employment and it is agreed that the situation has to be addressed in this regard. There have been some bad examples, we believe, in certain farming areas but we would respectfully suggest that such isolated instances should not be the guide to the overhaul that is badly needed in the regulatory sphere of the labour broking industry.
Honourable members, it should be noted however, in the context of globalisation and the current economic crisis, that the disbandment of the labour broker industry will have a devastating impact on South Africa’s employment rate, as well as on the continuity of business in general. 
3.
Differentiating between high income earners and low income threshold earners
It is necessary to differentiate between workers earning less than R149 736 per annum and those earning above this amount.  Workers who earn more than the threshold amount tend to be able to negotiate the terms of their contracts with the client and with the labour broker.  It can also be argued that some of these workers prefer to work on a contractual basis because they can negotiate for their benefits to be added into their hourly rates.  This can result in them earning more than their colleagues.
4.
Low Threshold Earners (less than R149 736 per annum)
It is the opinion of Amcham members that its low threshold earners are at risk of exploitation since by and large they are generally not able to negotiate the terms of their employment.  It is felt, therefore, that should all steps of the employment process be considerably more transparent in order to ensure that workers are not taken advantage of and that any policing or tracking by regulators ( and law enforcers should this be the case) becomes more possible.
It is the Amcham view that companies should make it their business to know what the temporary workers are being paid and what benefits are being offered to the temporary workers. How to ensure this happens across the spectrum of commerce and industry is the issue at hand, we feel.    

5.
Recommendations

Honourable members, In the light of the above, it is the view of Amcham that the following recommendations are relevant:
The regulatory environment:
1
An improvement on the current enforcement mechanisms regulating the industry could help to achieve an equitable and just labour broking industry.  It is suggested that additional inspectors be retained by the Department of Labour to carry out this function.

2
It is also recommended that the regulatory framework governing the labour broking industry be revisited. Suggestions are now made in this regard. Such are the minimum requirements, we suggest, and in addition it is the Amcham view that the whole issue of certification of labour brokers has to be investigated. 
Any company should have the following code of practice with regard to the use of labour brokers:
a)
Administer the use of labour broker employees in a transparent and equitable manner.
b)
Define the tripartite relationship between the Client – Employee – Labour Broker and clearly define the responsibility and accountability awarded to each of the parties. 
c)
Embark on a process of pre-qualifying the labour brokers that the Company intends to use before accepting any employees from the labour broker.

d)
Reasonably ensure that the terms and conditions of labour broker employees, as a minimum, comply with the applicable Bargaining Council Agreement or the Basic Conditions of Employment Act.

e)
Terminate the commercial agreement with the labour broker where the broker does not adhere to the relevant Bargaining Council Agreement or applicable employment legislation.
f)
Request the labour broker to provide to the Company copies of the employment contracts that the labour broker concludes with the employees to assist with the transparency of the employment relationship. 

g)
Monitor the performance of workers who spend more than 6 months with the Company, to identify the need for skills development and to ensure that proper processes are followed in addressing inadequate performance.
It also suggested that any labour broker should:
i)
Take on the full responsibility of the employer in line with the applicable legislation and Codes of Good Practice applying in that instance.
ii)
Be regulated in alignment with regulations of applicable structures such as Bargaining Councils and Setas.  

iii)
Provide Clients with the contracts that are concluded with employees that they source for the Clients.   Transparency is an important regulator in the tripartite relationship between the workers, the labour broker and the Client.

iv)
Be registered bodies that are strictly regulated, monitored and penalised should they transgress these provisions.
6.
Conclusion
Honourable members of the portfolio committee on labour, it is recommended by the American Chamber of Commerce in South Africa that In order to ensure that business is able to meet its human resource needs, it is important that labour brokers are not banned as has been suggested in some quarters. 
The Chamber is of the view that labour brokers are an essential cog in the wheel of doing business and it is strongly recommended accordingly that they should be regulated in a more structured and formal manner.   We must convey to you that all AmCham members involved in this submission are of the view that a caveat has to be given that should labour brokers be disbanded, then this will have a devastating impact on employment and contribute in a detrimental way to doing business in South Africa.  Regulation must surely be the only route.
It might be added, although this is considerably outside our sphere of influence, that much could be done by the state itself in the field of education of casual workers to ensure decent work conditions, especially in the area of the minimum wage and to ensure that casual workers know better that only reputable and if regulated for, only registered, labour broker firms are used. 
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AmCham Member Companies
Accenture

AC Nielsen Marketing & Media
ADT Security
African Wildlife Foundation
AIG South Africa
Air Products
American Express International
Amway
Andrew Wireless Solutions
AON South Africa
APCO Worldwide Johannesburg
Arch Water Treatment
Arrow Africa
Authentix SA 
Avery Dennison SA
Avroy Shlain Cosmetics
Axis Legal (Pty) Ltd
Baker & Hostetler LLP 
Baird’s Renaissance
Barrick Africa
Beckman Coulter SA
Becton Dickinson
Boston Scientific SA
Bowman, Gilfillan Inc
Brinks Southern Africa
Bristol Myers Squibb
Buckman Laboratories (Pty) Ltd 
Bucyrus Africa
CA Africa
Cargill South Africa
Cargocare Freight Services
Caterpillar Africa
Chemtura
Chevron SA
Chorus Call
Chrysler South Africa
Cisco Systems SA
Citi
Coca-Cola South Africa
Colgate Palmolive
Corporate Relocations
Covidien
CSC Computer Sciences
Cummins Filtration Intl
Cummins South Africa
Dell Computer
Deloitte
Dewey & Leboeuf
DHL Global Forwarding
Diebold South Africa
Donaldson Filtration
Dow Southern Africa
DST International SA
DuPont De Nemours International
Ducendo Consulting
ECI Africa
Ecolab
Edgars Stores
Edward Nathan Sonnenbergs Inc
Eli Lilly SA
Elliott International
EMC Computer Systems SA
Emerson Network Power SA
Emvest Asset Management (Pty) Ltd
Energizer South Africa
EODT – EOD Technology
Estee Lauder Companies
Expeditors International
Fluor SA
Ford Motor Company
Forest Exploration International SA
Franklin Electric SA
GE South Africa
GM South Africa
General Mills South Africa
GIA Education & Laboratory (Pty) Ltd 
Goldman Judin Inc
Goodyear Tyre & Rubber Holdings
Graftech South Africa
Heidrick & Struggles
Herbalife International South Africa
Hewlett-Packard South Africa
Hilton Sandton
Honeywell Automation & Control Solutions
Hyatt Regency Johannesburg
i2 Technologies
IBM South Africa
Illinois Africa Trade & Investment
Intel Corporation South Africa
International Aids Vaccine Initiative (IAVI)
Intersystems South Africa
International Truck & Engine (Navistar)
Janssen Pharmaceutica
Jhpiego
John Deere
Johnson Controls
Johnson & Johnson Medical
Joy Global SA
JP Morgan Chase Bank
Kellogg Brown & Root Intl (KBR)
Kellogg Company of SA
Khulisa Management Services
Kimberly Clark of SA
Lawpoint (Pty) Ltd 

Lexmark International SA
Lubrizol South Africa
Marsh South Africa
Mcdonalds South Africa
MeadWestvaco SA
Medronic Africa
Merrill Lynch SA
Microsoft SA
Monitor Group South Africa
Motorola Southern Africa
Movius Interactive South Africa
MSD
Nicholls Steyn & Associates
Nike South Africa
Novell South Africa
One&Only Cape Town
Oracle Corporation SA
Otis
Parker Hannifin (Africa)
Pasco Risk Management
Peloton Consulting
Pepsico International
Pfizer South Africa
Phillip Morris South Africa
Pioneer Hi-Bred RSA
Pioneer Natural Resources SA
Pitney Bowes South Africa
PricewaterhouseCoopers
Procter & Gamble SA
Progress Software
Projects Abroad South Africa
Prometric Thomson Learning
Qualcomm International
Quintiles Clindepharm
Radisson Blu Hotel Sandton
Re-Action! Consulting
Rockwell Automation
Rohm & Haas South Africa
SAFCOR Panalpina
SAS Institute
Saxon Hotel
SC Johnson & Son of SA
Sebenza Forwarding & Shipping
Safika Holdings (Pty) Ltd
Second Stage Capital Partners
Selema Strategic
Sensient Colors South Africa
Social Surveys 
Society for Family Health
South African Tourism
Southern Africa Enterprise Dev Fund
Spoor & Fisher
Standard Chartered Bank
Standard & Poor’s
Stoncor Africa
Success University
Sun Microsystems
Supaswift (Fedex)
SustainAbility Solutions Africa
Swissgarde
Symantec SA
TeleTech SA
The American Intl School of Johannesburg
The Bank of New York Mellon
The Ford Foundation
The Sandton Sun Hotel
3M South Africa
Timken SA
TMG Solutions Enterprise Florida
UBS AG, Johannesburg
Unisys Africa
UPS SCS South Africa
Valley Irrigation of Southern Africa
Wamar International
Western Union Financial Services
Westinghouse Electric Company
World Groupage Services
Wyeth South Africa
YUM! Restaurants International
Zurcom International
Zy‑Tech Valvestock Africa
