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SUMMARY OF WRITTEN SUBMISSIONS:  CRIMINAL LAW (SEXUAL OFFENCES AND RELATED MATTERS) AMENDMENT ACT AMENDMENT BILL, 2013
References to the “Sexual Offences Act” in the table below must be regarded as references to the Criminal Law (Sexual Offences and Related Matters) Amendment Act, 2007  (Act 32 of 2007)

	PROVISION IN QUESTION
	NAME OF COMMENTATOR
	SUBMISSION/RECOMMENDATION
	RESPONSE

	Preamble
	Shukumisa Campaign
	Because sexual offences courts will begin to play a significant role, it is suggested that they feature in the Preamble to the principal Act as follows:


“AND WHEREAS it is recognised that 
designated sexual offences courts will 
contribute towards combatting high levels of 
sexual violence, especially against women and 
children, and those who experience sexual 
violence as consequence of their sexual 
orientation or gender variance; increase public 
confidence in the criminal justice system; 
reduce secondary trauma of victims; increase 
conviction of perpetrators of sexual offences, 
through efficient and effective prosecution of 
sexual offences and support of victims in a 
victim-friendly, well-resourced and prioritised 
manner;”
	The question is raised whether it is appropriate to insert a technical aspect such as under discussion into a Preamble.  Preambles usually set out broad issues, setting the scene as it were for the enactment of the proposed legislation.  It might, however, be more appropriate to insert something about these courts in the long title to the principal Act, for instance along the following lines:

“by designating specific courts, where 
necessary, to deal with 
matters relating 
to sexual offences; ”.



	Proposed section 55A(1)
	CG Harmse – Acting Regional Magistrate, Cape Town
	(a)  Section 55A of the Bill seeks to empower the Minister of Justice to designate courts as sexual offences courts but is silent on what will be deemed as being a sexual offences court.

Recommendation: The Bill should define what will be deemed to be a sexual offences court.   Amend the definition section of the Act to include a definition of a sexual offences court. It may be defined as a court designated by the Minister, which is dedicated for the purpose of a trial of any person or persons, or other criminal proceedings arising out of the alleged commission of sexual offences, or any other offences created under this Act or any other Act.

(b) These courts should not be dedicated to deal with sexual offences only but should also be empowered to deal with more serious offences involving young child victims, for example, trafficking in persons. The Portfolio Committee should consider the following factors:

● Human trafficking has been recognised as the 3rd largest criminal industry in the world, outranked only by arms and drug dealing; and

● The U.N estimates that trafficking in persons generates $7 to $10 billion annually for traffickers, and furthermore;

● The remaining sexual offences courts are not only already equipped with close circuit audio-visual equipment, but most of the judicial officers and prosecutors dedicated to those courts are best suited to deal with young child witnesses.
Recommendation: consider revising section  55A as follows:


“Subject to subsection (2), the Minister may by 
notice in the Gazette designate any Division of 
the High Court or Magistrate’s Court, as 
defined in section 1 of the Superior Courts Act, 
2013 as a sexual offences court dedicated for 
the purposes of the trial of any person or 
proceedings arising out of an alleged 
commission of a sexual offence in terms of the 
common law, any offence in terms of the 
Sexual Offences Act, 1957 (Act No.23 of 
1957), or any offence in terms of this Act or 
any offence in terms of the Children’s Act, 
(Act No.38 of 2005). 
	(a)  The Act does not contain any definition relating to courts.  The term “sexual offences court” is only used once in the Bill, and that is in the proposed new section 55A(1).  The question 

is then raised whether it is necessary or indeed appropriate to define it.  The proposed definition is moreover exactly the same wording as in the proposed new section 55A(1).
(b)  To give these courts jurisdiction to deal with serious offences involving young child victims would be inappropriate.  The principal Act deals with sexual offences exclusively where victims are children, adults and persons who are mentally disabled.  To give effect to this proposal would be expanding the ambit of the Act.  If a court is to deal with all serious offences against children, it should then be legislated elsewhere.   Although other commentators expressed similar sentiments in this regard, it should be borne in mind that one of the primary purposes of sexual offences courts is to protect vulnerable witnesses which, in turn, will lead to more successful prosecutions.  While there might be other legislation which creates offences, the elements of which may be of a sexual nature, for instance trafficking in persons for purposes of sexual exploitation as set out in the anti-trafficking legislation and child pornography as set out in the Films and Publication Act, 1996, the focus in that legislation is not on sexual offences per se, for instance in the Films and Publication Act, the display and possession of child pornography is a criminal offence.  In addition, the Sexual Offences Act contains detailed provisions relating to the use of children and disabled persons for purposes of pornography and relating to the benefitting from pornography.    

 

	Proposed section 55A(1)
	NPA
	(a)  The impression is that the Minister can designate “…any Division of the High Court…” as a dedicated court, which might be interpreted to read that all High Courts in that particular division will be designated as sexual offences courts.
Recommendation: The intention is to provide the Minister with the authority to designate a High Court/(s) or any specific High Court within a division to be a dedicated sexual offences court.       
(b) The reference to “Magistrate’s Court” in this Amendment Bill as defined in section 1 of the Superior Courts Bill must be avoided due to the fact that it currently excludes Regional Courts.

Recommendation: amended with “Lower Court” as defined in the section 1 of the Superior Courts Bill [B7 – 2011], which includes Regional Courts. It is our submission that the Legislature intended to include Regional Courts and therefore to avoid uncertainty and ambiguity the reference to “Lower Court” is recommended.  

(c)  Agrees with the use of the term “dedicated” but in order to avoid conflicting interpretation, this terms needs to be defined.

Recommendation:  The English Oxford Dictionary defines ‘dedicated’ as ‘exclusively allocated to or intended for a particular purpose’. It is submitted that this definition be added to section 1 of Act 32 of 2007 to ensure that only sexual offence matters are exclusively dealt with by these courts in line with the over-arching intention of the Legislature.   

(d) The Bill restricts itself to sexual offences courts adjudicating sexual offences matters in relation to the common law, the Sexual Offences Act 23 of 1957,“…or any offence in terms of this Act”. This effectively excludes all other sexual offences contained in other legislation, for example, sexual offences in the Films and Publications Act (child pornography) and sexual offences in the pending legislation on trafficking in persons.

Recommendation: Include the following words in the Bill: “.... or any related offence in relevant legislation.”  
	(a)  Agreed.  It might be appropriate to use wording along the following lines:


“ the Minister may by notice in the 
Gazette designate any Division of the 
High Court or the main seat or any local 
seat of a Division or a Magistrates’ 
Court …..”. 
(b)  The question is raised whether this is correct.  “Magistrate’s Court” is defined in section 1 of the Superior Courts Act, 2013, as “any court established in terms of section 2 of the Magistrates’ Courts Act, 1944 (Act No. 32 of 1944);”.  Section 2 of the Magistrates’ Courts Act, 1944, provides that “the Minister may, by notice in the Gazette—

(a)
create districts, define the local limits of 
each district, which may consist of 
various non-contiguous areas, and 
declare the name by which any district 
shall be known;

(b)
create regional divisions consisting of a 
number of districts, or of a district 
together with one or more sub-districts, 
and declare the name by which any 
regional division shall be known;

(c)
increase or decrease the local limits of 
any district;

(d)
increase or decrease the limits of any 
regional division;

(e)
for all purposes or for such purposes as 
he or she may declare, annex any district 
or any portion thereof to another district;

(eA)
for all purposes or for such purposes as 
he or she may declare, annex any 
regional division or any portion thereof 
to another regional division;

( f )
establish a court for any district for the 
purposes of—


(i)
the trial of persons accused of 


committing any offence which 


shall have jurisdiction 



contemplated in sections 89 and 


92; and


(ii)
adjudicating civil disputes 


contemplated in section 29 (1);

(g)
establish a court for any regional 
division for the purposes of—


(i)
the trial of persons accused of 


committing any offence, which 


shall have increased jurisdiction 

contemplated in sections 89 and 


92; and


(ii)
adjudicating civil disputes 


contemplated in section 29 (1) 


and 29 (1B);

(h)
appoint one or more places within each 
district for the holding of a court for 
such district, and may by like notice 
prescribe the local limits of an area in a 
district, which area may include any 
portion of an adjoining district, and 
declare the name by which such area 
shall be known, and appoint one or more 
places in such area for the holding of a 
court for such district; of which places, 
if more than one is appointed, one shall 
be specified as the seat of the 
magistracy;

(i)
appoint one or more places in each 
regional division for the holding of a 
court for the adjudication of offences 
contemplated in section 89 (2);

(iA)
appoint one or more places within each 
regional division for the holding of a 
court for the adjudication of civil 
disputes contemplated in—


(i)
section 29 (1); or


(ii)
section 29 (1B); or


(iii)
section 29 (1) and (1B), 


and prescribe the local limits within 
which such courts shall have 
jurisdiction, and may include within 
those limits any portion of an adjoining 
regional division;

( j)
within any district appoint places other 
than the seat of magistracy for the 
holding of periodical courts, and 
prescribe the local limits within which 
such courts shall have jurisdiction, and 
include within those limits any portion 
of an adjoining district;

(k)
detach a portion of a district or portions 
of two or more adjoining districts as a 
sub-district to form the area of 
jurisdiction of a detached court, and 
declare the name by which such sub-
district shall be known, and appoint the 
places where such detached court is to 
be held;

(l)
withdraw or vary any notice under this 
section and abolish any regional 
division, district, sub-district or other 
area of jurisdiction and the court thereof.

(2) 
The Minister may, by notice in the Gazette and after consultation with the Magistrates Commission, join any group of districts together to create an administrative region for administrative purposes.”.
(c)  It is suggested that the term “dedicated” be avoided.  See the Report of the Ministerial Advisory Task Team on the Adjudication of Sexual Offence Matters (MATTSO) on page 104, which, among others, recommends as follows:

“1.  The use of the terms ‘Specialist 
Sexual Offences Court’ and ‘Dedicated 
Sexual Offences Courts’ should be 
discontinued in view of the 
inconsistencies in the international 
understanding and the use of the word 
‘specialised’.  It is therefore 
recommended 
that the term ‘Sexual 
Offences Court’ be consistently 
utlised 
when reference is made to the sexual 
offences courtroom and its 
accompanying facilities.


2.  A pure Sexual Offences Court must 
deal exclusively with cases of sexual 
offences.  However, a hybrid Sexual 
Offences Court must be established in 
courthouses where space is a serious 
challenge.  This court may be defined as 
a regional court dedicated for the 
adjudication of sexual offences cases in 
any specified area.  It is a court that is 
established to give priority to the 
adjudication of sexual offences cases, 
whilst permitted to deal with other 
cases.  However, it must be noted that 
the concept of the hybrid Sexual 
Offences Courts is considered as an 
interim measure to ensure access to 
justice to witnesses based in remote 
areas where the local courthouse cannot 
accommodate all the features of the 
pure Sexual Offences Court Model. 


3.  The existing Dedicated Sexual 
Offences Courts must cease to function 
and be upgraded into Sexual Offences 
Courts established in terms of the 
Revised Sexual Offences Court 
Model.”.

Consideration could be given to amending  the proposed new section 55A(1) as follows:

“Subject to subsection (2), the Minister 
may by notice in the Gazette designate 
any Division of the High Court or the 
main seat or any local seat of a 
Division or Magistrate’s Court, as 
defined in section 1 of the Superior 
Courts Act, 2013, as a 
sexual offences 
court [dedicated] exclusively for the 
purposes of the trial of any person or 
other proceedings arising out of an  
alleged 
commission of a sexual offence 
in terms of the common 
law, any 
offence in terms of the Sexual Offences 
Act, 1957 (Act No. 23 of 1957), or any 
offence in terms of this Act.”.
(d)  See our comments in paragraph (b) in respect of the comments of Magistrate Harmse relating to the proposed new section 55A(1). 

	Proposed section 55A(1)
	Shukumisa Campaign
	(a)  The proposed insertion of Part 1A essentially addresses the substantive function of the SOCs. Designated SOCs should be courts that specialise in, and hear sexual offence matters on a prioritised basis. A SOC should only be permitted to hear other matters when there is no sexual offence matter on the roll. This will prevent wasted resources where a designated and fully resourced SOC finds itself in an area where there are geographically fewer sexual offences matters at court, or where for a specific period there is a decline in sexual offence matters.

(b)  Ordinary criminal courts should only be permitted to hear sexual offence matters where the offence occurs in a geographical jurisdiction where there is no designated SOC. This would be to compensate for the reach of designated SOCs, for example, in remote rural areas that experience very few sexual offences.

(c)  Consult with civil society in the designation process.

(d)   The Sexual Offences Act of 2007 is not the only legislation that creates sexual offences. Other legislation, such as the Films and Publications Act 56 of 1996, for example, creates offences in relation to child- and other pornography. Provision should be made for the inclusion of such legislation in Part 1A of the Bill, where relevant.

Recommendations in respect of above: Amend the wording in respect of Part 1A as follows (proposed additions and changes appear in bold) :


“55A. (1) Subject to subsection (2), the 
Minister must by notice in the Gazette 
designate any Division of the High Court or 
Magistrate's Court, as defined in section 1 of 
the Superior Courts Act, 2013, as a sexual 
offences court dedicated for the purposes of the 
trial of any person, or other proceedings, 
arising out of an alleged commission of a 
sexual offence in terms of the common law, 
any offence in terms of the Sexual Offences 
Act, 1957 (Act No. 23 of 1957), or any offence 
in terms of this Act or any other legislation 
creating a sexual offence.


(2)
The Minister must exercise the power 


provided for in subsection (1) in consultation 
with civil society stakeholders, the National 
Director of Public Prosecutions, the Chief 
Justice, the head of the court in question as 
defined in section 1 of the Superior Courts 
Act, 2013, and, in the case of a Magistrate's 
Court, the Judge President who, in terms of 
section 8(4)(c) of the Superior Courts Act, 
2013, is responsible for the coordination of 
judicial functions of the Magistrates' Courts 
falling within his or her area of jurisdiction.

(3)
Leave as is

(4)
Leave as is


(5)
This section does not preclude any court 

referred to in subsection (1) from dealing with 


the matters referred to in that subsection if it has not been designated as a sexual offences court, unless the offence occurs in a jurisdiction where there is a designated sexual offences court, and then such 
designated sexual offence court must hear the offence on a prioritised basis.".

(6)
Where a sexual offence has allegedly 
been committed by a child, the matter must be heard in accordance with the Child Justice Act 75 of 2008.
	(a)  See our comments in paragraph (c) in respect of the comments of the NPA relating to the proposed new section 55A(1), dealing with  recommendations 1, 2 and 3 of the Report of MATTSO.
(b)  This is the intention of the proposed new section 55A(5).

(c)  A similar proposal was made when the Sexual Offences Act was being considered by Parliament.  The Committee was then of the view that it is not necessary to write this approach into law.  Meaningful consultation with stakeholders is a pre-gone conclusion.  Our courts, including the Constitutional Court, have made this quite clear on numerous occasions.
(d)  See our comments in paragraph (b) in respect of the comments of Magistrate Harmse relating to the proposed new section 55A(1).

Noted.

Noted.

The intention of this provision is to allow the ordinary courts to deal with sexual offences cases if there is no Sexual Offences Court.   
The Child Justice Act, 2008, already requires this and it is not necessary to repeat it here.



	Proposed section 55A(2)
	NPA
	(a) The passing of this Bill is dependent on the passing of the Superior Courts Bill [B7 – 2011] by referring to the Superior Courts Bill [B7 – 2011] as an Act. Seeing that the promulgation date of the Superior Courts Bill is currently unknown it therefore might cause an unnecessary time delay in the passing of the said Sexual Offences Amendment Bill which would be regrettable. 
(b)   Recommendation: “…in consultation…” should be replaced with “after consultation”.  

(c)   Agrees with the rest of this provision.
	(a)  The Superior Courts Act, 2013, came into operation on 23 August 2013.
(b)  It is important, from a financial and logistical perspective, to ensure that all roleplayers are able to carry out their responsibilities if a court is to be designated.

(c)  Noted. 

	Proposed section 55A(2)
	Shukumisa Campaign
	The Superior Courts Act of 2013, which is referred to in section 55A, Part 1A of the Bill, is not yet in operation. This could create difficulties should the Bill become operational before the Superior Courts Act.
	The Superior Courts Act, 2013, came into operation on 23 August 2013. 

	Proposed section 55A(3)
	CG Harmse – Acting Regional Magistrate, Cape Town
	Notwithstanding the fact that the Bill (subsection 55A (3)) confers the authority on the Minister, to determine the territorial jurisdiction of the Sexual Offences Courts, such authority will however be ancillary to the provisions of the Criminal Procedure Act, 1977, , as it relates to jurisdiction. Section 110 of the Criminal Procedure Act, for example provides that a court would be deemed to have jurisdiction, where the accused fails to raise a defence of lack of (territorial) jurisdiction in terms of section 106 of the CPA. There are other similar provisions, for instance section 22(3) of the National Prosecuting Authority Act, 1998, and section 90 of the Magistrates’ Courts Act, 1944.

Recommendation:  A broad reference should be made to other legislative provisions as it relates to jurisdiction in order to avoid possible conflicting legislative provisions. Revise section 55A(3) as follows: 

 
“Subject to subsection (4), or where it is 

otherwise provided for in law, the area of 
jurisdiction of a court designated in terms of 
subsection (1) is the area of jurisdiction 
determined in terms of section 2 of the 
Magistrate’s Court Act, 1944, in respect of a 
Magistrate’s Court, or in terms of section 6(3) 
of the Superior Court’s Act, 2013, in respect of 
a Division of the High Court.”.
	Agreed.  Proposed wording:


“Subject to subsection (4), or any other 
law regulating the jurisdiction of a court, 
the area of jurisdiction of a court 
designated in terms of subsection (1) is 
the area of jurisdiction determined in 
terms of section 2 of the Magistrates’ 
Courts Act, 1944, in respect of a 
Magistrate’s Court or in terms of section 
6(3) of the Superior Courts Act, 2013, in 
respect of a Division of the High Court 
or a seat thereof.”. 
Section 110 of the Criminal Procedure Act, 1977, deals with the situation where an accused person is brought before a court which has no jurisdiction.  It provides as follows:


“Where an accused does not plead that 
the court has no jurisdiction and it at any 
stage—


(a)
after the accused has pleaded a 


plea of guilty or of not guilty; or


(b)
where the accused has pleaded 


any other plea and the court has 


determined such plea against the 

accused,


appears that the court in question does 
not have jurisdiction, the court shall for 
the purposes of this Act be deemed to 
have jurisdiction in respect of the 
offence in question.


(2) 
Where an accused pleads that 
the court in question has no jurisdiction 
and the plea is upheld, the court shall 
adjourn the case to the court having 
jurisdiction.”.

Section 22 of the National Prosecuting Authority Act, 1998, deals with the powers, duties and functions of National Director.  Section 22(1) provides that the National Director, as the head of the prosecuting authority, has authority over the exercising of all the powers, and the performance of all the duties and functions conferred or imposed on or assigned to any member of the prosecuting authority by the Constitution, this Act or any other law.  In terms of section 22(3) where the National Director or a Deputy National Director authorised thereto in writing by the National Director deems it in the interest of the administration of justice that an offence committed as a whole or partially within the area of jurisdiction of one Director be investigated and tried within the area of jurisdiction of another Director, he or she may, subject to the provisions of section 111 of the Criminal Procedure Act, 1977 (Act No. 51 of 1977), in writing direct that the investigation and criminal proceedings in respect of such offence be conducted and commenced within the area of jurisdiction of such other Director.

Section 90 of the Magistrates’ Courts Act, 1944, deals with the local limits of jurisdiction of magistrates’ courts.   Section 90(1) provides that any person charged with any offence committed within any district or regional division may be tried by the court of that district or of that regional division, as the case may be.

In terms of section 90(2), when any person is charged with any offence—

(a)
committed within the distance of four 
kilometres beyond the boundary of the 
district or of the regional division; or

 (b)
committed in or upon any vehicle on a 
journey which or part whereof was 
performed in, or within the distance of 
four kilometres of, the district or the 
regional division; or

 (c)
committed on board any vessel on a 
journey upon any river within the 
Republic or forming the boundary of 
any portion thereof, and such journey or 
part thereof was performed in, or within 
the distance of four kilometres of, the 
district or the regional division; or

 (d)
committed on board any vessel on a 
voyage within the territorial waters of 
the Republic (including the territory of 
South-West Africa), and the said 
territorial waters adjoin the district or 
the regional division; or

(e)
begun or completed within the district or 
within the regional division,

such person may be tried by the court of the district or of the regional division, as the case may be, as if he had been charged with an offence committed within the district or within the regional division respectively.

Section 90(3) provides that where it is uncertain in which of several jurisdictions an offence has been committed, it may be tried in any of such jurisdictions.  Section 90(4) provides that a person charged with an offence may be tried by the court of any district, or any regional division, as the case may be, wherein any act or omission or event which is an element of the offence took place.  Section 90(5) provides that a person charged with theft of property or with obtaining property by an offence, or with an offence which involves the receiving of any property by him or her, may also be tried by the court of any district or of any regional division, as the case may be, wherein he or she has or had part of the property in his possession.  In terms of section 90(6), a person charged with kidnapping, child-stealing or abduction may also be tried by the court of any district or of any regional division, as the case may be, through or in which he or she conveyed or concealed or detained the person kidnapped, stolen or abducted.  Section 90(7) provides that where by any special provision of law a magistrate’s court has jurisdiction in respect of an offence committed beyond the local limits of the district, or of the regional division, as the case may be, such court shall not be deprived of such jurisdiction by any of the provisions of this section.  In terms of section 90(8), where an accused is alleged to have committed various offences within different districts within the area of jurisdiction of any Director of Public Prosecutions, the Director of Public Prosecutions concerned may in writing direct that criminal proceedings in respect of such various offences be commenced in the court of any particular district within his or her area of jurisdiction, whereupon such court shall have jurisdiction to act with regard to any such offence as if such offence had been committed within the area of jurisdiction of that court, and the court of the regional division within whose area of jurisdiction the court of such district is situated, shall likewise have jurisdiction in respect of any such offence if such offence is an offence which may be tried by the court of a regional division.  

	Proposed section 55A(3)
	NPA
	Agrees with this provision.
	Noted.

	Proposed section 55A(4)
	NPA
	(a)  Recommendation: “…in consultation…” should be replaced with “after consultation”.  

(b)  Agrees with rest of this provision.
	(a)  It is important, from a financial and logistical perspective, to ensure that all roleplayers are able to carry out their responsibilities if the area of jurisdiction of a magistrate’s court is to be increased or decreased.
(b)  Noted.

	Proposed section 55A(5)
	NPA
	Agrees with this provision.
	Noted.

	Proposed section 67
	NPA
	Agrees with this provision.
	Noted.

	Proposed section 67
	Shukumisa Campaign
	(a)  The proposed substitution of section 67 of the Sexual Offences Act essentially governs the future infrastructure and operationalisation of the SOCs. The regulations made by the Minster in this regard should be to put in place all the necessary physical infrastructure, human resources and staff complement, training, management, monitoring and all other detail that will ensure the success of the SOCs.
(b)  The Bill must oblige the Minister to make regulations regarding the infrastructure and operationalisation of the SOCs.

(c)  The Bill must provide guidance regarding the range and details of the regulations that are to be made.

(d)  The Minister must make regulations that give effect to a court model that is based on certain minimum standards.
(e)  The regulations that are ultimately made, in consultation with all the relevant cabinet ministers and civil society, will regulate the physical manifestation of this basic court model, by specifying infrastructural and operational requirements that meet the court model standards.
Recommendations in respect of above: Amend the wording in respect of substitution of section 67 of the Sexual Offences, 2007 (proposed additions and changes appear in bold) :


“Regulations 



67.
 The Minister must:- 


(a) after consultation with civil society and the 
cabinet members responsible for safety and 
security, correctional services, social 
development and health and the National 
Director of Public Prosecutions, make 
regulations regarding-


(i)
any matter which is required or 


permitted by this Act to be prescribed 

by regulation; 


(ii)
the inter-sectoral implementation of 

this Act; and


(iii)
any other matter which is necessary or 

expedient to be prescribed in order to 

achieve or promote the objects of this 

Act; and

(b)
 in consultation with the stakeholders referred 
to in (a) and the Chief Justice, make any 
regulations necessary to give effect to the 
designation of the courts referred to in section 
55A(1), including the requirements for the 
efficient and effective functioning thereof. 
These must include:. 


(i)
Victim-friendly services to all 


victims, this includes the express 

requirement for respect for diversity 

in gender and sexual orientation; 

(ii)
Selection criteria for all staff 


ranging from presiding officers, 

prosecutors, interpreter and 


intermediaries who function within 

the court; 

(iii)
Ensuring effective training on sexual 

offences for all staff referred to in 

section 6 above, in accordance with 

Part 3 of the Act; 

(iv)
Ensuring all staff referred to in 

section 6 above have access to on-

going professional development; 

(v)
Providing appropriate 


infrastructure that includes creating 

a safe and empowering environment 

for witnesses; 

(vi)
The on-going, standardised 


gathering of data and statistics, 

including disaggregated information 

relating to the age and gender of 

complainants and accused. This 

includes data regarding the sexual 

orientation of the complainant or 

accused where it is relevant to the 

facts of the sexual offence; 

(vii)
Assessment for possible 


rehabilitation of offenders;


(viii)
On-going monitoring and evaluation 

of the functioning of the courts 

according to a range of criteria that 

include measuring victim 


satisfaction.”.
	(a) to (e) Noted.  For purposes of the proposed new section 55A, consideration could possibly be given to providing guidance to the Minister when making regulations envisaged in the amended section 67 of the Sexual Offences Act.  Section 67 empowers the Minister to make certain regulations.  The amendment in the Bill allows the Minister to make regulations in consultation with the Chief Justice in order to give effect to the designation of Sexual Offences Courts referred to in the proposed new section 55A(1), “including the requirements for the efficient and effective functioning thereof”.  It might be appropriate to expand on what is meant by the “efficient and effective functioning thereof”.  The following wording is put forward for consideration:


“The Minister may –


(b)
in consultation with the Chief 


Justice, make regulations 


necessary to give effect to the 


designation of the courts 


referred to in section 55A(1), 


including the requirements for 


the efficient and effective 


functioning thereof, with 


particular reference, among 


others, to –



(i)
infrastructure and 



equipment;



(ii)
sufficient and 




appropriately trained 



judicial officers, 



prosecutors and other 



court personnel;  



and



(iii)
support services for 



victims of sexual 



offences and the 



persons referred to in 



subparagraph (ii).
(Double underlining indicates proposed new wording in the Bill).


	GENERAL SUBMISSIONS AND RECOMMENDATIONS

	Clause 55A:  Designation of sexual offences courts
	CG Harmse:  Acting Regional  Court Magistrates, Cape Town
	(a)  The major challenges facing the success of 

these courts is the availability of funds.  Funds will eradicate the infrastructural and human resources challenges currently facing these courts.

(b)  Regulatory measures need to be implemented in order to facilitate the efficiency and effectiveness of these courts. These may include provisions for the appointment of at least two intermediaries at each of the designated seats. Complainants in sexual offences cases deserve and need close attention from the police and the prosecution. The efficiency and effectiveness (successful prosecutions) are often adversely affected by insensitive police officers to whom these offences are reported, a lack of properly trained police officers and ineffective investigative techniques.
	(a)  Noted.
(b)  Noted.  See our comments above.

	Clause 55A:  Designation of sexual offences courts
	NPA
	(a)  Supports the re-introduction of sexual offences courts by way of a legislative framework.

(b)   Welcomes the authority assigned to the Minister to designate certain courts as sexual offences courts.
	(a)  Noted.
(b)  Noted.

	Clause 55A:  Designation of sexual offences courts
	Shukumisa Campaign
	(a)  Supports the initiative and the decision to establish specialised courts in combating sexual violence.

(b)  The Bill fails to provide for the basic features of the SOCs. Such basic features must appear in the primary legislation. The infrastructure, human resources and staff complement, training, management, monitoring and all other detail that will ensure the success of the SOCs is not addressed.

(c)  The basic features, functions and powers of a 

special court must be determined through primary legislation and not secondary legislation, like regulations.

(d)  Allow and / or engage civil society in the re-

establishment of the SOCs. Civil society has substantial and practical expertise in implementing support programmes relating to sexual offences.

(e)  Resources are needed in order to reintroduce 

SOCs.  There is uncertainty as to how and when will funding be acquired to reintroduce these courts.

(f)  Poor quality prosecutions pose a risk to efforts to 

improve the prosecution of sexual offences.

(g)  A lack of capacity, skills and knowledge of staff 

in SOCs results in repeated failures of justice in these courts.

(h)  The Bill must elaborate on what will constitute a 

SOC.  This must be done in the Bill and not by regulations.  These aspects include the infrastructure of the court, matters relating to human resources and capacity and the inclusion of court preparation services for complainants of sexual offences into the model for these courts.

Recommendations in respect of above: The insertion of subsection (6) in the Bill:


“(6)
A court designated in terms of 
subsection (1) must: 


(a)
appoint court officials and staff 


including presiding officers, 


prosecutors, intermediaries, court 

preparation officers and court 


interpreters according to selection 

criteria and processes as prescribed 


(b)
ensure training of all staff listed in 

paragraph (a) in the manner 


prescribed; 


(c)
ensure that the management of the 

court is provided in the manner 


prescribed; 


(d)
ensure a minimum of two prosecutors 

appointed to the court; 


(e)
ensure the provision of court 


preparation services in the prescribed 

manner.”.
	(a)  Noted.
(b)  Noted. See our comments above.
(c)  Noted.  See our comments above.

(d)  A similar proposal was made when the Sexual Offences Act was being considered by Parliament.  The Committee was then of the view that it is not necessary to write this approach into law.  Meaningful consultation with stakeholders is a pre-gone conclusion.  Our courts, including the Constitutional Court, have made this quite clear on numerous occasions.

(e)  Noted.

(f)  Noted.

(g)  Noted.

(h)  Noted.  


	Chapter 7, Part 4:  Section 66:  National Instructions and Directives
	Shukumisa Campaign
	(a)  There are other government departments that play a crucial role in service delivery to victims of sexual offences. These include Safety and Security, Correctional Services, Social Development, Health and the NPA.

(b)  The operationalisation of the SOCs will necessarily have implications for each of these role-players. Given that the primary legislation is silent on the obligations of these departments in relation to the SOCs, and given further that regulations made by one department (in this case Justice and Constitutional Development) are not necessarily binding on other departments, we submit that it is crucial for the primary legislation to empower each government role-player to be able to make the necessary regulations, and issue the necessary directives and instructions for their own officials, as may be required for the successful operation of the SOCs.

Recommendation: The following should be added / inserted in section 66 (addition and changes appear in bold): 


“Part 4: National instructions and directives, 
regulations and repeal and amendment of laws 


National instructions and directives


66.(1)(a) The National Commissioner 
……….., include the following:


(i) 
The manner ……..officials;



………..


(vii)
all duties and procedures in relation 

to sexual offences courts.


(2)(a) The National 
Director…………………following:


(i) 
The manner ……………….stopped;



 ……….


(x)
all duties and procedures in relation 

to sexual offences courts.


(3)(a) The Director-General: Health ……, 
among others, to –


(i) 
The administering …. Prophylaxis;



………


(vi)
all duties and procedures in relation 

to sexual offences courts.


The insertion of 3A and 3B before 
subsection 4(a): 

3A The Director-General: Social 
Development must, in consultation with the 
Minister of Social Development and after 
consultation with the Directors-General: 
Justice and Constitutional Development, 
Health, the National Director of 
Prosecutions and the National 
Commissioners of the South African Police 
Service and Correctional Services, publish 
in the Gazette directives regarding all 
matters which are reasonably necessary or 
expedient to be provided for and which are 
to be followed by all relevant persons when 
dealing with sexual offence cases, in order to 
achieve the objects of this Act as set out in 
section 2 and the Preamble, particularly 
those objects which have a bearing on 
complainants of such offences and the duties 
and procedures in relation to sexual offences 
courts. 

3B The National Commissioner of 
Correctional Services must, in consultation 
with the Minister of Correctional Services, 
and after consultation with the Directors-
General: Justice and Constitutional 
Development, Health, Social Development 
and the National Director of Prosecutions 
and the National Commissioners of the 
South African Police Service and 
Correctional Services, publish in the 
Gazette directives regarding all matters 
which are reasonably necessary or expedient 
to be provided for and which are to be 
followed by all relevant persons when 
dealing with sexual offence cases, in order to 
achieve the objects of this Act as set out in 
section 2 and the Preamble, particularly 
those objects which have a bearing on the 
duties and procedures in relation to sexual 
offence
s courts.
	(a)  Noted.
(b)  The proposed amendment of section 67 requires the Minister to make the regulations under discussion after consultation with the Ministers of Police, Correctional Services, Social Development and Health and the NDPP.  Regulations are binding on all;  it is not quite understood what is meant by the statement “that regulations made by one department are not necessarily binding on other departments”.  
The question is raised whether the amendments proposed to section 66 are necessary.  Section 66(1)(a) already provides that the National Commissioner must, in consultation with the relevant functionaries, issue national instructions “regarding all matters which are reasonably necessary or expedient to be provided for  and which must be followed by all police officials who are tasked with … the investigation of sexual offence cases, in order to achieve the objects of this Act as set out in section 2 and the Preamble …”.   Similar provisions are to be found in section 66(2) and (3) in respect of the NDPP and the Director-General:  Health, respectively.



	
	National Council of Women of South Africa
	(a)  Makes reference to an article published in The Star on 12-08-2008 titled, “South Africa: No justice for child rape victims”, Pretoria (South Africa): “Child-rape victims have to confront their abusers – face to face and unsupported – in 86 percent of this country’s courts”.

(b)  Same article says that: “Only 14% of courts had intermediary services for child victims of rape, meaning children in 86 percent of courts had to face the rapist unaided”.

(c)  Same article: “A third of all prosecutors said there was no psychological support for victims”.

(d)  Stats form SAPS Report: “The crime situation in South Africa 2009/2010” reveal that 60% of sexual offences victims are children under 15 years, with 29.4% being 0-10 years, which are “shocking”.

(e)  UN Committee on Elimination of Discrimination of Women : “….concerned and alarmed at the level of sexual violence against women and their exposure to HIV/AIDS.  This is true too of children who may be even more likely to be infected due to their stage of development.

(f)  In the CC case of Director of Public Prosecutions, Transvaal v Minister of Justice and Constitutional Development and Others (CCT 36/08) Judge Ngcobo J at 79 states:


“[79], It is apparent from the CRC and the 
Guidelines that courts are required to apply 
the principle of best interests by considering 
how the child’s rights and interests are, or will 
be, affected by their decisions.  The best 
interests of the child demand that children 
should be shielded from the trauma that may 
arise from giving evidence in criminal 
proceedings.  Child complainants and 
witnesses should testify out of sight of the 
alleged perpetrator and in a child-friendly 
atmosphere. This means that, where necessary, 
child witnesses should be assisted by 
professionals in giving their testimony in 
court.”


“……the best interests of the child are of 
paramount importance in all matters 
concerning the child as envisaged in section 
28(2) of the Constitution”.

(g)   A child should not be asked to come to court over and over again – if a child has to go to court more than three times one should begin to worry. In sexual offences involving a child the courts are trying to finalize the cases in nine months.

(h)  In the CC case above, we must revert to Judge Ngcobo’s words and the state will take heed of paragraphs 74, 75 and 202 quoted below:


“[74] Courts are now obliged to give 
consideration to the effect that their decisions 
will have on the rights and interests of the 
child.  The legal and judicial process must 
always be child sensitive.”


“Courts are bound to give effect to the 
provisions of section 28(2) in matters that 
come before them and which involve children.  
Indeed, section 8(1) of the Constitution makes 
it plain that the Bill of Rights “binds the 
legislature, the executive, the judiciary and all 
organs of state.”


“[75] International and regional instruments 
are relevant considerations because section 
39(1)(b) of the Constitution requires us to 
“consider international law” when interpreting 
a provision in the Bill of Rights, such as 
section 28(2).”


“[202] … the state will commit the necessary 
resources in order to achieve the objects of the 
subsections consistently with section 28(2) of 
the Constitution and give effect to sections 
170A(1) and 170A(3).”
	(a) to (h)  Noted.



