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Introduction 

 

The Shukumisa Campaign welcomes the opportunity to make submission on this important and long-

awaited Bill. The Shukumisa Campaign is a national coalition of 28 organisations working to prevent 

and address sexual offences. The organisations in the Campaign provide counselling, court support, 

training to service providers, legal services, research and advocacy in the area of sexual offences. We 

therefore have a strong interest in the development and implementation of the law, policies and 

services in relation to sexual offences. 

 

This submission, compiled with substantive inputs by a range of members of the Shukumisa Campaign, 

is divided into the following sections: 

 

Section A: The Sexual Offences Framework in South Africa 

 

Section B: Rationale behind these submissions 

 

Section C: Specific submissions in relation to the content of the Bill: 

 

1. An amendment of the Preamble to the Sexual Offences Act 

2. Clause 2 of the Bill: the insertion of Part 1A 

3. Ensuring standards for sexual offences courts 

4. Clause 3 of the Bill: substitution of section 67 of the Sexual Offences, 2007 

5. The role and powers of other government departments 
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SECTION A 

 

Introduction to the Sexual Offences Framework in South Africa 

 

It is common knowledge that South Africa has some of the highest levels of sexual violence in the 

world. The South African Police Service’s (SAPS) Annual Report of 2011/2012 indicates that between 

2010 and 2011, 66 196 sexual offences were reported and between 2011 and 2012, 58 212 sexual 

offences were reported. Keeping in mind that not all cases relating to sexual violence are reported, 

these numbers are therefore only a reflection of those incidences that are recorded at SAPS stations 

nationally. 

 

Given these high incidences of sexual violence in South Africa, there was an urgent need to put 

measures and interventions in place that combat and address sexual offences. One of the measures 

put in place is legislation that addresses and criminalises sexual violence. It is therefore the chief 

purpose of any criminal justice system to ensure that such laws, regulations, policies and any other 

instructions are effectively applied.  

 

The Criminal Law [Sexual Offences and Related Matters] Amendment Act 32 of 2007 (SOA), in 

particular, represents a significant attempt to improve the legislative framework relating to sexual 

offences. In addition to creating a range of new offences, importantly, it attempts to strengthen 

weaknesses in the system. These range from police investigations through to addressing court 

procedures and rules of evidence that have resulted in repeated miscarriages of justice in the past.  

 

The reforms to rules of evidence and procedure as affected by the SOA have significant potential to 

improve justice for survivors of sexual offences. Indeed, in some courts the implementation of these 

measures is providing greater protection to and resulting in improved quality of evidence by 

complainants. However this improved implementation is uneven. Old value systems and precedents 

set prior to the promulgation of the SOA in relation to evidence and procedures persist in many courts 

across the country.  
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The need for specialised sexual offences courts (SOCs) has been identified in order to address these 

persistent gaps in implementation. This is highlighted by the proposal of the establishment of SOCs in 

the Criminal Law (Sexual Offences and Related Matters) Amendment Act Amendment Act, 2013. As the 

SHUKUMISA campaign we support the initiative and the decision to establish specialised courts in 

combatting sexual violence. In this light, we welcome the opportunity to comment on the 

establishment of SOCs afforded by the Department of Justice and Constitutional Development (DoJCD).  
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SECTION B 

 

Rationale behind these submissions 

 

Currently the Bill proposes the designation of SOCs, but fails to provide for the basic features of these 

courts. Specialised courts are not a new phenomenon in the South African legal context, and SOCs 

should receive the same level of commitment in their legal designation, design and budget as other 

specialised courts. Therefore, it is our submission that such basic substantive features must appear in 

the primary legislation. 

 

First, primary legislation is an Act made by the legislative branch of government (Parliament), whereas 

regulations are secondary legislation and made solely by the executive branch of government (the 

relevant Minister). Primary legislation is therefore, by its very nature, made in a more consultative 

manner, as it is subject to public participation. It enjoys more legal force, and is more difficult to 

change. Secondary legislation, on the other hand, is simply intended to support and operationalise 

primary legislation and does not carry the same legal force as primary legislation. Being at the sole 

discretion of the executive, it is also easier to change. While this kind of flexibility is needed with 

respect to operationalisation, it is not legally appropriate for the basic features, functions and powers 

of a special court to be determined through secondary legislation, such as regulations.  

 

Secondly, civil society organisations currently undertake a significant amount of service delivery, 

particularly regarding victim support services. The DoJCD’s strategic plan (2013) lists civil society as 

stakeholders, and Strategic Objective 17 includes “enhancing participatory democracy through public 

policy dialogue and strengthening the capacity of community-based organisations” and “engage in 

wide consultation with civil society and relevant departments to ensure acceptance, as well as 

coordinated planning and execution” under its risk management section. But this approach to civil 

society engagement has generally not been the case. There are a number of processes, including the 

development of the strategy for re-establishing SOCs, in which civil society has not been engaged. If 

the fundamental features and purpose of SOCs are not cemented in primary legislation, where our 
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participation is mandated, we are concerned that civil society’s substantive and practical expertise in 

implementing support programmes relating to sexual offences within the criminal justice system will 

ultimately be excluded from the process of ensuring basic standards and functions of these courts.  

 

Finally, priorities and plans to reintroduce the SOCs only stand a chance of being realised when backed 

up with resources. A lack of provisions on the substantive nature and basic principles for infrastructure 

and operation of these courts, in the primarily legislation, leaves us with the concern that the Bill will 

become law without any certainty regarding when and how the necessary funding will be acquired. 

This is especially so given that there is no indication in the Strategic Plans and Budgets (2013) of the 

DoJCD and the National Prosecuting Authority (NPA) of money being set aside for the re-introduction 

of the SOCs, and the existing allocations do not provide any enlightenment. This contributes to a 

broader problem of the lack of implementation of progressive and victim/survivor centred legislation.  

In the light of South Africa’s high levels of sexual offences against women and children, resources 

should accordingly be prioritised for this purpose. 
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SECTION C 

 

Specific submissions in relation to the content of the Bill 

 

The central considerations in respect of designating SOCs in primary legislation are: 

 

 To provide for their basic substantive purpose and function. 

 To ensure that the relevant role-players are empowered to make regulations, and issue the 

necessary directives and instructions that will govern the infrastructure, to ultimately achieve 

victim-friendly, efficient, well-resourced, well-managed and standardised operation of the 

SOCs. 

 

With this in mind, we are proposing several changes to the Bill.  

 

1. An amendment of the Preamble to the Sexual Offences Act 

 

Given that SOCs will, from the time they are designated, begin to play a significant role in the South 

African criminal justice system, we submit that some mention should be made of these courts, and the 

manner in which they will function, in the preamble to the Sexual Offences Act of 2007.  

 

We therefore recommend the addition of the following paragraph to the preamble, through the 

amendment Bill: 

 

“AND WHEREAS it is recognised that designated Sexual Offence Courts will contribute towards 

combatting high levels of sexual violence, especially against women and children, and those who 

experience sexual violence as consequence of their sexual orientation or gender variance; increase 

public confidence in the criminal justice system; reduce secondary trauma of victims; increase 

conviction of perpetrators of sexual offences, through efficient and effective prosecution of sexual 

offences and support of victims in a victim-friendly, well-resourced and prioritised manner;” 
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2. Clause 2 of the Bill: the insertion of Part 1A 

 

The proposed insertion of Part 1A essentially addresses the substantive function of the SOCs. Many of 

the specialised courts on South Africa, such as Children’s Courts, Special Tax Courts, and Labour Courts 

are civil courts. When designated, however, SOCs will automatically form part of the criminal justice 

system. A SOC will be an existing Magistrate’s or High (criminal) court that will be sitting as a SOC. As 

such the basic administrative staff, jurisdiction, rules, procedure, and sentencing framework of every 

SOC will automatically be governed by the Criminal Procedure Act 51 of 1977, the Magistrates Court 

Act 32 of 1944, and the Supreme Courts Act 59 of 1959. We must point out that the Superior Courts 

Act of 2013, which is referred to in section 55A, Part 1A of the Bill, is not yet in operation. This could 

create difficulties should the Bill become operational before the Superior Courts Act.  

 

We submit that designated SOCs should be courts that specialise in, and hear sexual offence matters 

on a prioritised basis. A SOC should only be permitted to hear other matters when there is no sexual 

offence matter on the roll. This will prevent wasted resources where a designated and fully resourced 

SOC finds itself in an area where there are geographically fewer sexual offences matters at court, or 

where for a specific period there is a decline in sexual offence matters. 

 

Concomitantly, we submit that ordinary criminal courts should only be permitted to hear sexual 

offence matters where the offence occurs in a geographical jurisdiction where there is no designated 

SOC. This would be to compensate for the reach of designated SOCs, for example, in remote rural areas 

that experience very few sexual offences. In such areas, it might be unfeasible to designate a fully-

resourced SOC. But, should a sexual offence occur in such an area, it would be unreasonable to expect 

the victim to travel a potentially long distance to reach her/his nearest SOC in another geographical 

jurisdiction. Where a sexual offence is heard in an ordinary court, certain basic standards of quality 

must be met, irrespective of the fact that such court is not designated SOC. Despite their designation, 

ordinary courts must not be neglected in the way of resources. For example, irrespective of 

designation, ordinary courts must at all times operate within the guiding principles and legislative 

standards set by the Sexual Offences Act, as amended. 
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Civil society, as has been pointed out, is a significant role-player in the fight against sexual offences in 

South Africa. The wealth of knowledge regarding the appropriate geographical locations for SOCs, and 

the manner in which such courts should functions, should not be discounted, as it can be of great value 

to the Minister in designating SOCs. We believe it is appropriate for the Bill to make reference to 

consultation with civil society in the designation process, in order that the role played by organisations 

(especially those delivering services to victims of sexual offences), is sufficiently acknowledged and 

their participation guaranteed.   

 

The Sexual Offences Act of 2007 is not the only legislation that creates sexual offences. Other 

legislation, such as the Films and Publications Act 56 of 1996, for example, creates offences in relation 

to child- and other pornography. Consequently, we submit that provision should be made for the 

inclusion of such legislation in Part 1A of the Bill, where relevant.  

 

We therefore recommend the following wording in respect of Part 1A (our additions and changes 

appear in bold): 

 

"Part 1A: 

     

    Sexual offences courts 

     

    Designation of sexual offences courts 

     

    55A. (1) Subject to subsection (2), the Minister must by notice in the Gazette designate any Division 

of the High Court or Magistrate's Court, as defined in section 1 of the Superior Courts Act,1 2013, as a 

sexual offences court dedicated for the purposes of the trial of any person, or other proceedings, 

arising out of an alleged commission of a sexual offence in terms of the common law, any offence in 

terms of the Sexual Offences Act, 1957 (Act No. 23 of 1957), or any offence in terms of this Act or any 

other legislation creating a sexual offence. 
                                                           
1
 We again point out that the Superior Courts Act of 2013 is not yet in operation. This could create difficulties should the Bill 

become operational before the Superior Courts Act. 
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    (2) The Minister must exercise the power provided for in subsection (1) in consultation with civil 

society stakeholders, the National Director of Public Prosecutions, the Chief Justice, the head of the 

court in question as defined in section 1 of the Superior Courts Act,2 2013, and, in the case of a 

Magistrate's Court, the Judge President who, in terms of section 8(4)(c) of the Superior Courts Act, 

2013, is responsible for the coordination of judicial functions of the Magistrates' Courts falling within 

his or her area of jurisdiction. 

     

    (3) Subject to subsection (4), the area of jurisdiction of a court designated in terms of subsection (1), 

is the area of jurisdiction determined in terms of section 2 of the Magistrates' Courts Act, 1944, in 

respect of a Magistrate's Court or in terms of section 6(3) of the Superior Courts Act,3 2013, in respect 

of a Division of the High Court. 

     

    (4) The Minister may, in consultation with the persons referred to in subsection (2), by notice in the 

Gazette increase or decrease the area of jurisdiction of any Magistrate's Court designated in terms of 

subsection (1). 

     

    (5) This section does not preclude any court referred to in subsection (1) from dealing with the 

matters referred to in that subsection if it has not been designated as a sexual offences court, unless 

the offence occurs in a jurisdiction where there is a designated sexual offences court, and then such 

designated sexual offence court must hear the offence on a prioritised basis.". 

 

     (6) Where a sexual offence has allegedly been committed by a child, the matter must be heard in 

accordance with the Child Justice Act 75 of 2008.   

     

 

 

                                                           
2
 See footnote 1, above 

3
 See footnote 1, above 
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3. Ensuring standards for SOCs 

 

The bill is currently silent on the nature of the difference between a court designated for sexual 

offences and any other court. The scope to set this out is implied in regard to the potential regulations 

which the minister may establish.  The infrastructure, human resources and staff compliment, training, 

management, monitoring and all other detail that will ensure the success of the SOCs is not addressed. 

We submit that the current framing of the bill in this regard is inadequate. 

 

SOCs are not new, in the past in many courts the specialisation did not extend beyond the name of the 

court to actual shifts in resourcing, the quality of prosecution or victim support. The uncertainty 

regarding the policy status of these courts did nothing to help this situation.  

 

A court, functioning under the name SOC, yet providing the same (generally poor) quality prosecution 

in these matters as any other court, poses a risk to efforts to systematically improve the prosecution of 

sexual offences. The decisions of these “SOCs” are often steeped in adherence to negative stereotypes 

about rape and rape complainants, dogged adherence to old rules of evidence and to precedent that 

the 2007 amendment attempts to shift. However, the status of the decisions is elevated due to the 

nominal specialisation of the court. The result is that old precedents and practices are entrenched and 

the significant shifts that were legislated through the SOA are undermined by the daily practice of the 

courts.  

 

Out of 28 courts monitored in Gauteng (5), the Western Cape (4), Limpopo (11), the Eastern Cape (7) 

and KwaZulu-Natal (1), Shukumisa’s monitoring project found that 15 courts claimed to be sexual 

offences courts, but only five of these actually qualified because they provide courts, specialised 

prosecutors and magistrates who hear only sexual offences matters. Further Shukumisa members are 

extremely concerned to note that in SOCs with the necessary staff, the failure to ensure the capacity, 

skills and knowledge of these staff results in repeated and significant failures of justice in those courts. 
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As it stands, by creating discretion for the development of regulations and by its silence on the critical 

aspects that would make a court ‘efficient and effective’ this bill runs the risk of perpetuating this 

status quo. To guard against the establishment of courts in name alone and to promote the critical 

shifts in the system to improve access to justice and minimise the victimisation of sexual offences 

complainants that is currently commonplace, we propose that this bill take a stronger position by 

elaborating in more detail the factors, that would constitute a Sexual Offences Court. We submit that 

some aspects must be detailed in the principal legislation and not relegated to regulations which may 

or may not be developed.  

 

These aspects include the infrastructure of the court, matters relating to human resources and capacity 

and the inclusion of court preparation services for complainants of sexual offences into the model for 

these courts. 

 

We therefore recommend the insertion of section 6. 

 

 

6.  A court designated in terms of section 1 must: 

 

(a) appoint court officials and staff including presiding officers, prosecutors, intermediaries, court 

preparation officers and court interpreters according to selection criteria and processes as prescribed 

(b) ensure training of all staff listed in section (a) in the manner prescribed 

(c) ensure that management of the court is provided in the manner prescribed 

(d) ensure a minimum of two prosecutors appointed to the court 

(e) ensure the provision of court preparation services in the prescribed manner 
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4. Clause 3 of the Bill: substitution of section 67 of the Sexual Offences, 2007 

 

The proposed substitution of section 67 of the Sexual Offences Act essentially governs the future 

infrastructure and operationalisation of the SOCs. The regulation made by the Minster in this regard 

should be to put in place all the necessary physical infrastructure, human resources and staff 

compliment, training, management, monitoring and all other detail that will ensure the success of the 

SOCs.  

 

As such we submit that the making of such regulations must not be framed as a ministerial discretion, 

but rather as a positive legal duty. Similarly, due to the importance of the regulations, we believe it 

would be imperative for the Minster to consult civil society amongst other relevant stakeholders, as 

important end-users, partners and service providers, in this regard. This should likewise not be at 

his/her discretion, but should be a positive legal duty.  

 

We further submit that there should be some over-all principles or guidance provided in the primary 

legislation regarding the range and detail of regulations that are to be made. We have stated that all 

SOCs will necessarily be criminal courts, and to some extent the “set-up” of such courts will be in 

keeping with criminal courts in general. However, due to the fact that SOCs will nonetheless be 

specialised courts, it is appropriate to provide such principles or guidance in the primary legislation. To 

this end, we submit that the Minister must pass regulations that give effect to a court model that is 

based on certain minimum standards, such as: 

 

 Being victim-friendly 

 Being an empowering environment for witnesses 

 Staffing by only appropriately trained officials, who meet predetermined selection criteria  and 

with access to on-going professional development programmes in relation to sexual offences 

 Having appropriate and sufficient infrastructure 
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The regulations that are ultimately made, in consultation with all the relevant cabinet ministers and 

civil society, will regulate the physical manifestation of this basic court model, by specifying 

infrastructural and operational requirements that meet the court model standards, such as: 

 

 CCTV cameras 

 Child-friendly rooms 

 Witness and victim waiting rooms 

 Consultation rooms 

 Separate entrances for accused and victim/witnesses 

 Terms of office for Magistrates and Judges  

 Two prosecutors per SOC 

 Selection criteria for all presiding officers and prosecutors 

 Appropriate training for all presiding officers and prosecutors 

 

We therefore recommend the following wording in respect of substitution of section 67 of the Sexual 

Offences, 2007 (our additions and changes appear in bold): 

 

 Regulations 

     

    67. The Minister must:- 

 

(a) after consultation with civil society and the cabinet members responsible for safety and security, 

correctional services, social development and health and the National Director of Public Prosecutions, 

make regulations regarding- 

     

     (i) any matter which is required or permitted by  this Act to be prescribed by regulation; 

     

     (ii) the inter-sectoral implementation of this Act; and 
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     (iii) any other matter which is necessary or expedient to be prescribed in order to achieve or 

promote the objects of this Act; and 

 

(b)  in consultation with the stakeholders referred to in (a) and the Chief Justice, make any regulations 

necessary to give effect to the designation of the courts referred to in section 55A(1), including the 

requirements for the efficient and effective functioning thereof. These must include:.     

  

(i) Victim-friendly services to all victims, this includes the express requirement for respect for 

diversity in gender and sexual orientation;  

 

(ii) Selection criteria for all staff ranging from presiding officers, prosecutors, interpreter and 

intermediaries who function within the court; 

 

(iii) Ensuring effective training on sexual offences for all staff referred to in section 6 above, in 

accordance with Part 3 of the Act; 

 

(iii) Ensuring all staff referred to in section 6 above have access to on-going professional 

development; 

 

(iv) Providing appropriate infrastructure that includes creating a safe and empowering 

environment for witnesses; 

  

(v) The on-going, standardised gathering of data and statistics, including disaggregated 

information relating to the age and gender of complainants and accused. This includes data 

regarding the sexual orientation of the complainant or accused where it is relevant to the facts of the 

sexual offence; 

 

(vi) Assessment for possible rehabilitation of offenders; 
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(vii) On-going monitoring and evaluation of the functioning of the courts according to a range 

of criteria that include measuring victim satisfaction. 

 

 

5. The role and powers of other government departments 

 

Finally, as is recognised by the Bill, there are other government departments that play a crucial role in 

service delivery to victims of sexual offences. These include Safety and Security, Correctional Services, 

Social Development, Health and the NPA.  

 

The operationalisation of the SOCs will necessarily have implications for each of these role-players. 

Given that the primary legislation is silent on the obligations of these departments in relation to the 

SOCs, and given further that regulations made by one department (in this case Justice and 

Constitutional Development) is not necessarily binding on other departments, we submit that it is 

crucial for the primary legislation empower each government role-player to be able to make the 

necessary regulations, and issue the necessary directives and instructions to their own officials, as may 

be required for the successful operation of the SOCs. 

 

We there recommend the following additions to section 66, Part 4 of the Sexual Offences Act of 2007 

(our additions and changes appear in bold): 

 

 

Part 4: National instructions and directives, regulations and repeal and amendment of laws 

 

National instructions and directives 

 

66. (1) (a) The National Commissioner of the South African Police Service must, in consultation with the 

Minister of Safety and Security and after consultation with the Minister, the National Director or Public 

Prosecutions, the National Commissioner of Correctional Services and the Directors-General: Health 
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and Social Development, issue and publish in the Gazette national instructions regarding all matters 

which are reasonably necessary or expedient to be provided for and which must be followed by all 

police officials who are tasked with receiving reports of and the investigation of sexual offence cases, in 

order to achieve the objects of this Act as set out in section 2 and the Preamble, particularly those 

objects which have a bearing on complainants of such offences, including the following: 

 

(i) The manner in which the reporting of an alleged sexual offence is to be dealt with by police officials; 

... 

(vii) all duties and procedures in relation to sexual offences courts.  

 

* 

 

(2)(a) The National Director of Public Prosecutions must, in consultation with the Minister and after 

consultation with the National Commissioners of the South African Police Service and Correctional 

Services and the Directors-General: Health and Social Development, issue and publish in the Gazette 

directives regarding all matters which are reasonably necessary or expedient to be provided for and 

which are to be followed by all members of the prosecuting authority who are tasked with the 

institution and conducting of prosecutions in sexual offence cases, in order to achieve the objects of 

this Act as set out in section 2 and the Preamble, particularly those objects which have a bearing on 

complainants of such offences, including the following: 

 

(i) The manner in which sexual offence cases should be dealt with in general, including the 

circumstances in which a charge may be withdrawn or a prosecution stopped; 

… 

(x) all duties and procedures in relation to sexual offences courts. 

 

* 
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(3) (a) The Director-General: Health must, in consultation with the Minister of Health and after 

consultation with the Directors-General: Justice and Constitutional Development and Social 

Development and the National Commissioners of the South African Police Service and Correctional 

Services, publish in the Gazette directives regarding all matters which are reasonably necessary or 

expedient to be provided for and which are to be followed by all medical practitioners and any other 

relevant persons when dealing with sexual offence cases, in order to achieve the objects of this Act as 

set out in section 2 and the Preamble, particularly those objects which have a bearing on complainants 

of such offences, with particular reference, among others, to— 

 

(i) the administering of Post Exposure Prophylaxis; 

… 

(vi) all duties and procedures in relation to sexual offences courts. 

 

* 

 

The insertion of 3A and 3B before subsection 4(a): 

 

3A The Director-General: Social Development must, in consultation with the Minister of Social 

Development and after consultation with the Directors-General: Justice and Constitutional 

Development, Health, the National Director of Prosecutions and the National Commissioners of the 

South African Police Service and Correctional Services, publish in the Gazette directives regarding all 

matters which are reasonably necessary or expedient to be provided for and which are to be 

followed by all relevant persons when dealing with sexual offence cases, in order to achieve the 

objects of this Act as set out in section 2 and the Preamble, particularly those objects which have a 

bearing on complainants of such offences and the duties and procedures in relation to sexual 

offences courts. 

 

3B The National Commissioner of Correctional Services must, in consultation with the Minister of 

Correctional Services, and after consultation with the Directors-General: Justice and Constitutional 
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Development, Health, Social Development and the National Director of Prosecutions and the 

National Commissioners of the South African Police Service and Correctional Services, publish in the 

Gazette directives regarding all matters which are reasonably necessary or expedient to be provided 

for and which are to be followed by all relevant persons when dealing with sexual offence cases, in 

order to achieve the objects of this Act as set out in section 2 and the Preamble, particularly those 

objects which have a bearing on the duties and procedures in relation to sexual offences courts. 
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Conclusion 

 

The draft amendment Bill marks an important moment for the criminal justice system of South Africa 

in the fight against sexual violence, especially against women, children and people who experience 

such violence as a result of their sexual orientation or gender variance.  

 

It is important to take the necessary time and have the necessary consultations to ensure a solid legal 

basis for SOCs in primary legislation. To this end, we thank the Portfolio Committee of Justice and 

Constitutional Development for the opportunity to make input on this Bill and SOCs, for which the 

Shukumisa campaign has long been advocating.  

 

We trust that you will give due consideration to these submissions, and we look forward to 

participating in future calls for written as well as oral submissions on this Bill and all matters connected 

therewith.   

 

 


