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Areas highlighted in yellow are proposed amendments by the Department after meeting on 10 September 2013
Areas highlighted in red are suggestions by the Portfolio Committee from the meeting held on 10 September 2013
Areas highlighted in red are suggested changes from the public comments received by the Department
REPUBLIC OF SOUTH AFRICA

--------------------------------

SOUTH AFRICAN WEATHER SERVICE AMENDMENT BILL

--------------------------------

(As introduced in the National Assembly (proposed section 75); explanatory summary of Bill published in Government Gazette No. 346559 of 14 June 2013)   
(The English text is the official text of the Bill)
---------------------------------

(MINISTER OF WATER AND ENVIRONMENTAL AFFAIRS)

___________________________________________________________________

[B 23─2013]

GENERAL EXPLANATORY NOTE:

[                      ]
Words in bold type in square brackets indicate omissions from existing enactments.

___________
Words underlined with a solid line indicate insertions in existing enactments.

___________________________________________________________________

BILL
To amend the South African Weather Service Act, 2001, so as to substitute and insert certain definitions; to extend the objectives and functions of the Weather Service; to provide the Minister with policy determination and supervisory powers; to provide for the determination of the Weather Service human resources and transformation plans in accordance with the Department human resources and transformation framework; to provide for the Board to be the accounting authority of the Weather Service; to delete certain obsolete provisions; to extend the limitation of liability of the Weather Service; to provide for offences and penalties; to amend the Schedules to the Act; and to provide for matters connected therewith.
BE IT ENACTED by the Parliament of the Republic of South Africa, as follows:—

Amendment of section 1 of Act 8 of 2001
1.
Section 1 of the South African Weather Service Act, 2001 (hereinafter referred to as the principal Act), is hereby amended—
(a)
by the deletion of the Roman numerals preceding each definition;

(b)
by the substitution for the definition of "advisory services" of the following definition:

" 'advisory services' means any climatological advice or advice on ambient air quality, and includes advice on weather outlooks, weather forecasts, [and] severe weather warnings, ambient air quality information services, air quality forecasts and ambient air quality warnings;";

(c)
by the insertion after the definition of "advisory services" of the following definitions:

" 'Air Quality Act' means the National Environmental Management: Air Quality Act, 2004 (Act No. 39 of 2004); 
'ambient air' has the meaning assigned to it in section 1 of the Air Quality Act;
'ambient air quality forecast' means a prediction or estimation of ambient air quality at some time in the future for a specific area,
 using recognised air quality forecasting techniques or methodologies;
'ambient air quality information' means information-

(i)
regarding ambient air quality generated by the competent authorities in terms of NEM: AQA and this Act and/or;

(ii)
disclosed by private entities to the competent authority in terms of license conditions, only if protected by a memorandum of understanding;

'ambient air quality information' means information-

(i)
regarding ambient air quality generated by the NAAQMN in terms of NEM: AQA and this Act; or
(ii)
regarding ambient air quality generated by a private entity’s ambient monitoring station that feeds into the SAAQIS in terms of a memorandum of understanding;

'ambient air quality warning' means an alert of exceedance or forecast exceedance of ambient air quality standards established in terms of the Air Quality Act;";
(d)
by the substitution for the definition of "Chief Executive Officer" of the following definition:
" 'Chief Executive Officer' means the Chief Executive Officer appointed in terms of section 13(1) [and includes the interim Chief Executive Officer contemplated in section 18(6)];";

(e)
by the insertion after the definition of "department" of the following definition:

[" 'emission' has the meaning assigned to it in section 1 of the Air Quality Act;";] – Consequential amendment to remove the definition as it is no longer used in the Bill as a result of Department’s proposed amendments in clauses 2(b)-(d) and 3(a)-(aD) 
(f)
by the insertion after the definition of "financial year" of the following definition:

[" 'greenhouse gas' has the meaning assigned to it in section 1 of the Air Quality Act;";] – Consequential amendment to remove the definition as it is no longer used in the Bill as a result of Department’s proposed amendments in clauses 2(b)-(d) and 3(a)-(aD) 
(g)
by the insertion after the definition of "Minister" of the following definitions:

" 'NAAQMN' means the National Ambient Air Quality Monitoring Network that provides ambient air quality information to the SAAQIS and consists of a network of government-owned automatic air quality monitoring stations located around the country;

'national framework' means the national framework established in terms of section 7(1) of the Air Quality Act;"; and
(h)
by the insertion after the definition of "regulations" of the following definition:

" 'SAAQIS' means the South African Air Quality Information System, and refers to the electronic information management system established in accordance with the national framework established in terms of section 7(1) of the Air Quality Act;".
(i)
by the insertion after the definition of “regulations” of the following definition:

“severe weather warning” means a weather forecast made either by a person, which is likely to cause a serious and widespread disruption or a threatening disruption of the functioning of a community or a society involving widespread human, material, economic or environmental losses and impacts, which exceeds the ability of the affected community or society to cope using its own resources
.”
“severe weather warning” means an alert issued by the Weather Service with regard to severe weather which includes advisory, watch or warning.
”.
“severe weather” is an extreme meteorological event or phenomenon, which represents a real hazard to human life and property and has the potential to cause damage, serious social disruption, or loss of human life.”.
“advisory” means an alert raising awareness up to 5 days in advance to either expected large scale potential disruptive weather systems that could later lead to specific watches or warnings with time, or to less urgent alerts of uncommon conditions.”.
“Watch” means an alert calling for preparedness to weather hazards that most likely will occur within 1 to 3 days and that could lead to disruptive and disastrous conditions.”.
“Warning” means an alert calling for action due to a very high certainty of a severe weather hazard that is already occurring or imminent within 24 hours and that could lead to disruptive and disastrous conditions.”.
Amendment of section 3 of Act 8 of 2001
2.
Section 3 of the principal Act is hereby amended—
(a)
by the substitution for paragraph (a) of the following paragraph:
"(a)
to maintain, extend and improve the quality of meteorological [service] and ambient air quality-related information services for the benefit of all South Africans;";

(b)
by the substitution for paragraphs (c) and (d) of the following paragraphs, respectively:
"(c)
to ensure the ongoing collection of meteorological and ambient air quality data over South Africa and surrounding southern oceans for the use by current and future generations;

(d)
to be the long term custodian of a reliable national climatological[emission, greenhouse gas], and ambient air quality
 record;";

(c)
by the deletion of the word “and” at the end of paragraph (g);

(d)
by the substitution for paragraph (h) of the following paragraph:

"(h)
to fulfill such other weather-related or ambient air quality information international obligations as the Minister may direct[.];"; and
(e)
by the addition of the following paragraph:

"(i)
to be the custodian of the SAAQIS.".
Amendment of section 4 of Act 8 of 2001

3.
Section 4 of the principal Act is hereby amended—
(a)
by the insertion in subsection (1) of the following paragraphs, after paragraph (a):

"(aA)
provide such ambient air quality information services as is necessary to achieve the objectives of the Air Quality Act; 
(aB)
collect ambient air quality data over the Republic of South Africa;
(aC)
act as the custodian of the SAAQIS;

[(aD)
receive, process and store ambient air quality data, emissions and greenhouse gas data collected for the National Atmospheric Emissions Inventory;] – remove from the Bill.

(aE)
manage, operate, maintain and develop NAAQMN;"; and
(b)
by the addition of the following subsections:



"(5)
The Weather Service may issue ambient air quality forecasts and ambient air quality warnings.


(6)
The Weather Service may issue ambient air quality warnings, subject to the following conditions:

(a)
the Weather Service must inform the Minister before issuing the warning;
(b)
the Minister must be provided with all relevant information pertaining to the ambient air quality warning; and
(c)
the Minister must as soon as possible consult with all Cabinet members whose areas of responsibility will be affected by the ambient air quality warning.".    

Insertion of sections 4A and 4B in Act 8 of 2001


4.
The following sections are hereby inserted in the principal Act, after section 4: 
"Determination of policy

4A.
(1)
Subject to subsection (2), the Minister must, by notice in the Gazette, determine the policy within which the Weather Service must perform its functions.
(2)
The policy contemplated in subsection (1) must be determined by the Minister after consultation with the Board.

(3)
Subject to subsection (2), the Minister may at any time, by notice in the Gazette, amend, substitute or withdraw the policy determined in terms of subsection (1).

Minister’s supervisory powers
4B.
(1)
The Minister─
(a)
must monitor the exercising of powers and performance of functions
 of the Weather Service in accordance with the policy determined in terms of section 4A(1) of this Act;

(b)
may set norms and standards for the Weather Service to perform its functions
; or
(c)
must issue directives to the Weather Service on non compliance with the policy determined in terms of section 4A(1) of this Act, planning, strategy or procedural issues to ensure the effective and efficient functioning of the Weather Service.



(2)
The Weather Service must perform its functions subject to the policy determined in terms of section 4A(1), norms and standards contemplated in subsection (1)(c) and directives issued by the Minister in terms of subsection (1)(d).".
Amendment of section 5 of Act 8 of 2001
5.
Section 5 of the principal Act is hereby amended by the insertion in subsection (2) after subparagraph (i) of paragraph (b) of the following subparagraph:
"(iA)
air quality management;".
Amendment of section 6 of Act 8 of 2001

Section 6 of the principal Act is hereby amended by the substitution for paragraph (h) of the following paragraph:

 
"(h)
Subject to the Departmental human resources and transformation framework, set policy for recruitment, training and transformation of the Weather Service;".
Substitution of section 13 of Act 8 of 2001


The following section is hereby substituted for section 13 of the principal Act:


"Chief Executive Officer
13.
(1)
The members of the Board contemplated in section 5(1)(b) and (c), acting in concurrence with the Minister, must appoint a person as the Chief Executive Officer.

(2)
The Chief Executive Officer—

(a)
is appointed for a term not exceeding five years; and

(b)
may be reappointed by the Board with the concurrence of the Minister, but only for one additional term not exceeding five years.

(3)
The Board must invite applications for the post contemplated in subsection (1) by publishing advertisements in the media circulating nationally.

(4)
A person appointed in terms of subsection (2) must be a fit and proper person with appropriate qualifications and experience to perform the functions of such a post.

(5)
The Chief Executive Officer is employed subject to such terms and conditions of employment as the Board may determine with the concurrence of the Minister. 

(6)
The Chief Executive Officer is responsible for—
(a)
the management of the Weather Service;

(b)
the performance of its duties;

(c)
the exercise such powers as the Board may delegate to him or her; and

(d)
reporting to the Board on aspects of management, the performance of its duties and the exercise of the powers delegated to him or her by the Board, at such times or intervals and in such manner, as the Board may determine.

(7)
The Board must enter into an annual performance agreement with the Chief Executive Officer within three months of his or her employment and thereafter, at the beginning of each financial year.

(8)
The Chief Executive Officer is accountable to the Board.


(9)
(a)
When there is a vacancy in the office of the Chief Executive Officer, if the Chief Executive Officer is absent or unable to perform his or her duties, the Chairperson of the Board may, in concurrence with the members of the Board and the Minister—

(i)
appoint another employee of the Weather Service; or

(ii)
in the absence of a suitable employee of the Weather Service, appoint any other person, who in the opinion of the Board has the necessary skills, knowledge and experience,

to act as the Chief Executive Officer for a period not exceeding six months.

(b)
Whilst acting as Chief Executive Officer, such person—

(i)
must perform the functions and duties of the Chief Executive Officer; and

(ii)
is employed subject to such terms and conditions of employment as the Board in concurrence with the Minister may determine and must comply with the code of conduct and ethics policy for the Weather Service.". 
Insertion of section 13A in Act 8 of 2001


The following section is hereby inserted after section 13:



"Chief Executive Officer: Vacation and removal from office


13A.
(1)
The Chief Executive Officer vacates his or her office—



(a)
in the case of resignation, when the resignation takes effect;


(b)
upon having been removed from office in terms of subsection (2); or


(c)
on expiry of the term of his or her contract of employment, unless the term of employment has been extended by the adoption of a resolution by the Board and the Minister concurs with the extension of the term of employment. 

(2)
Subject to subsections (3) and (4), the Board, in concurrence with the Minister, may remove the Chief Executive Officer from office—



(a)
for misconduct;


(b)
for failing to perform the duties connected with that office or to perform them diligently and efficiently;

(c)
if, because of any physical or mental illness or disability, the holder of that office has become incapable of performing or efficiently performing the functions and duties connected with that office;

(d)
where an irreparable breakdown in the working relationship between the Board and the Chief Executive Officer has occurred;

(e)
for being absent from duty or board meetings, without the leave of the board or for good reason.

(3)
The Chief Executive Officer may be removed from office if the Board is satisfied that removal from office is justified in the circumstances and only—
(a)
on a finding to that effect by the Board after disciplinary proceedings contemplated in subsection (6) have been concluded;
(b)
on the adoption by the Board of a resolution calling for the Chief Executive Officer’s removal from office; and

(c)
if the Minister concurs with the finding of the Board.

(4)
Where the Chief Executive Officer denies or does not admit the allegation or allegations that are relied upon by the Board, or where the Chief Executive Officer alleges that the allegation or allegations do not justify removal from office, or if the Board for any reason whatsoever needs to have any allegation levelled at the Chief Executive Officer to be investigated, or if the Minister requests an investigation of any matter relating to the Chief Executive Officer, the Board must appoint an independent investigator to investigate the allegation or allegations.

(5)
The independent investigator must, as soon as possible but at least within a period of thirty days of his or her appointment, submit a report containing all the information gathered, any findings and recommendations to the Board; subject to the Chief Executive Officer having been given a reasonable opportunity to provide any relevant information to  the investigator, including a reasonable opportunity to respond to any allegation or show cause why the allegations do not justify removal; provided that the investigator may continue with the investigation in the absence of or without the participation of the Chief Executive Officer, if in the opinion of the investigator, the Chief Executive Officer fails or refuses fully or partially or adequately to cooperate with the investigator or in any other manner delays or undermines the investigation.

(6)
If there is evidence or information available which may support the allegation or allegations against the Chief Executive Officer or if the investigator for any reason so recommends, the Board must, as soon as reasonably possible after receiving the report contemplated in subsection (5), institute disciplinary proceedings against the Chief Executive Officer in accordance with the applicable disciplinary code.

(7)
The Board must appoint an independent Chairperson to preside over the disciplinary proceedings.

(8)
The Minister must─

(a)
after consultation with the Board, prescribe a disciplinary code and procedures applicable to the Chief Executive Officer;

(b)
publish the disciplinary code in the Gazette; and

(c)
before publication in the Gazette table the disciplinary code in Parliament for approval.

(9)
Disciplinary procedures may not be postponed, suspended or dispensed with as a result of criminal, civil or other legal action having been instituted, or pending the outcome of such action.

(10)
The Minister, after consultation with the Board, may, for any reason he or she deems fit, suspend the Chief Executive Officer from office, pending the outcome of the investigation contemplated in subsection (5) or disciplinary procedures contemplated in subsection (6), on any condition as to remuneration or any other matter relating to the employment of the Chief Executive Officer that the Minister, after consultation with the Board, may approve. 

Amendment of section 14 of Act 8 of 2001
6.
Section 14 of the principal Act is hereby amended─

(a)
by the substitution for subsection (1) of the following subsection:


"(1)
[Subject to section 18, the] The Chief Executive Officer may, on such terms and conditions of service as may be determined by the Board, appoint [or have] such number of employees [seconded] to the Weather Service as are necessary, to enable the Weather Service to exercise its powers and
 perform its functions.";

(b)
by the deletion of subsection (3)
.
Amendment of section 17 of Act 8 of 2001

7.
Section 17 of the principal Act is hereby amended by the substitution for subsection (1) of the following subsection:


"(1)
[Despite the provisions of] In accordance with section 49(2)(a) of the Public Finance Management Act, 1999 (Act No. 1 of 1999), the [Chief Executive Officer] Board is the accounting [officer] authority of the Weather Service, and must comply with the provisions of the Public Finance Management Act, 1999.".
Amendment of section 26 of Act 8 of 2001

Section 26 of the principal Act is hereby amended by the addition of the following subsection:

(4)
Data that the Weather Service has not collected itself remains the property of the collector of that data, even if the provision of such data is required by statute. The use of such externally sourced data is governed by the objectives of this Act and the NEM: AQA
.
(4)
Ambient air quality data that the Weather Service has not collected itself remains the property of the collector of that ambient air quality data, even if the provision of such ambient air quality data is required by legislation. The use of such externally sourced ambient air quality data is governed by the objectives of this Act and the NEM: AQA
.
Repeal of section 18 of Act 8 of 2001
8.
Section 18 of the principal Act is hereby repealed.
Amendment of section 27 in Act 8 of 2001
9.
Section 27 of the principal Act is hereby amended by the addition of the following subsection, the existing section becomes subsection (1):
"(2)
Neither the Weather Service nor any other person acting on behalf of the Weather Service is liable for any damage, loss or injury caused by any act performed or omitted in good faith, in the course of exercising a power or performing a function assigned by or under this Act.".
Insertion of section 30A in Act 8 of 2001
10.
The following section is hereby inserted in the principal Act after section 30:
"Offences and Penalties

30A.
(1)
No person may—

(a)
publish, disseminate or distribute in any manner whatsoever any severe weather warning  which he or she knows, believes or ought to have reasonably known or suspected—
(i)
to be false or misleading; or
(ii)
that it may incite undue
 public reaction and may lead to the undue mobilisation of resources, public alarm, evacuations or economic loss; or
(b)
impersonate or falsely represent himself or herself to be an employee of the Weather Service or purport to act on behalf of the Weather Service;  or
(c)
use official corporate branding from the Weather Service, or corporate branding closely resembling that of the Weather Service, such that it will be difficult for the reasonable person to distinguish between the original and resembling version, with the intention to deceive a member of the public into believing that the document or message presented or disseminated is an official document or message originating from the Weather Service.
(2)
Whenever a person lays charges relating to an incident contemplated in paragraph (a) in subsection (1), the Director of Public Prosecutions who has a jurisdiction in the area where the incident occurred, must take the decision whether to institute criminal proceedings on behalf of the State, him or herself. 

(2)
A person who contravenes any provisions of subsection (1) is guilty of an offence and is liable, in the case of a first conviction, to a fine not exceeding five million rand or imprisonment for a period not exceeding five years, and in the case of a second or subsequent conviction, to a fine not exceeding ten million rand or imprisonment for a period not exceeding 10 years, or in both instances to both such fine and such imprisonment respectively.


(3)
Whenever any person is convicted of an offence under subsection (2) and it appears that such person has by that offence caused loss or damage to any organ of state or other person, the court may in the same proceedings at the written request of the Minister, another organ of state or other person concerned, and in the presence of the convicted person, inquire summarily and without pleadings into the amount of the loss or damage so caused.


(4)
Upon proof of such amount, the court may give judgment therefore in favour of the organ of state or other person concerned against the convicted person, and such judgment shall be of the same force and effect and be executable in the same manner as if it had been given in a civil action duly instituted before a competent court.


(5)
Whenever any person is convicted of an offence under subsection (2) the court convicting such person may summarily enquire into and assess the monetary value of any advantage gained or likely to be gained by such person in consequence of that offence, and, in addition to any other punishment imposed in respect of that offence, the court may order—

(a)
the award of damages, compensation or a fine equal to the amount so assessed;  or

(b)
that such remedial measures as the court may determine must be undertaken by the convicted person.


(6)
Notwithstanding anything to the contrary in any other law, a Magistrate’s Court shall have the jurisdiction to impose any penalty prescribed by this Act.".
Amendment of Schedule 1 to Act 8 of 2001
11.
Schedule 1 to the principal Act is hereby amended—

(a)
by the substitution of item 11 of the following item:

"The conducting of research [focussed] focused on reducing the impact of weather-related natural disasters and on improving [to] the quality of the public good services."; and

(b)
by the addition of the following items:

"14.
The collection of ambient air quality data over the Republic of South Africa.

15.
The provision of ambient air quality forecasts and warning services intended for the general public benefit.

16.
To act as the custodian of the SAAQIS.
17.
The publication of air quality and air quality related publications.

[18.
The provision of emission, greenhouse gas, and ambient air quality information and advice to Government.] – Consequential amendment this item from the Bill as a result of Department’s proposed amendments in clauses 2(b)-(d) and 3(a)-(aD) 
[19.
Receive, process and store ambient air quality data, emissions and greenhouse gas data collected for the National Atmospheric Emissions Inventory.] - Consequential amendment to remove the definition as it is no longer used in the Bill as a result of Department’s proposed amendments in clauses 2(b)-(d) and 3(a)-(aD)
20.
The management, operation, maintenance and the development of NAAQMN and other ambient air quality-related instruments and computer programmes.".
Amendment of Schedule 2 to Act 8 of 2001 

12.
Schedule 2 to the principal Act is hereby amended by the addition of the following items:

"12.
The provision of specialised ambient air quality forecasts or ambient air quality information services.

13.
The provision of services to the air quality management, air quality monitoring or air quality modelling industry.

14.
Contracted air quality-related research.

15.
The selling of ambient air quality or meteorological information packages.". 

Short title and commencement
13.
This Act is called the South African Weather Service Amendment Act, 2013, and comes into effect on the date published in the Gazette as contemplated in section 81 of the Constitution of the Republic of South Africa, 1996.
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� The intention of the Bill is provide SAWS with legal mandate on ambient air quality information and SAAQIS and not emissions information.
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