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General
The Protected Areas Amendment Bill is a welcome improvement to the present provisions of Section 43 of the current Marine Living Resources Act (MLRA) in (through the proposed additional clauses 48A(2)) providing greater flexibility regarding the extent of restrictions to be imposed in a Marine Protected Area (MPA). This brings the MPA concept in South Africa much closer to the international norm as reflected, for example, in the definition of a “Protected area” in the Convention on Biological Diversity.

However, that brings with it a problem whose solution is not obvious. MPAs as now proposed to fall under the Protected Areas Act become effectively equivalent to Fisheries management areas as set out in Section 15 of the MLRA – in short the former says “nothing except the following can be done in the area”, while the latter says” everything except the following can be done in the area”. With the two Acts offering the same management tool, but falling under different Departments, ultimate responsibilities become unclear.

Detailed comments
Section 2(d)

This refers to an objective of the Act being to provide for a representative “network of protected areas”. Reference to a dictionary, and common usage in science, is that a “network” involves “connections”, implying that the protected areas are connected in some way (e.g. by corridors) that are themselves protected areas. This concept can have merit in a terrestrial and essentially two-dimensional environment, but is hardly appropriate in the three-dimensional marine region. The word “network” should be replaced by “set”.

Section 22A(b)(2)
1) The word “protect” has come in common marine usage often to mean “NO utilisation”, as distinct from “sustainable utilisation” which the term “conservation” includes. The proposed additional clauses under 48A(2) make clear that the Act now also intends MPAs to provide a conservation benefit. Hence the word “protect” in sub-clauses (a), (b) and (c) should be substituted by “conserve and possibly also protect”. It may be appropriate to clarify this distinction under the Definitions section of the Act as well.

2) Sub-clause (f) refers to “activities which may have an adverse effect”. This is too weak a burden to satisfy to justify an MPA declaration – it would deem virtually any argument sufficient, which goes far beyond the intent of the Rio Precautionary Principle. The word “may” should be substituted by “are likely to” (or otherwise a more complex form of words drawn from the Rio definition should be used).

3) The following sub-clause should be added: “(g) to maintain fishing effort within sustainable limits in situations where more direct monitoring of compliance is impractical”. MPAs are at their most effective as a management tool in circumstances where methods that are better (secure more efficient utilisation) in principle, such as catch controls, are difficult and perhaps impossible to enforce. This is exactly the situation that applies at present to the group of South African renewable marine resources that are the most depleted and most seriously at risk of unsustainable exploitation, viz. inshore resources such as line fish, rock lobster and abalone.

4) The following sub-clause should also be added: “(h) for the purposes of research to enhance capabilities for appropriate management”. This key intent of Section 43(3) of the existing MLRA appears to have been lost in the transfer of text from the MLRA and should again be acknowledged. An important potential use of MPAs is the suspension of activities in a limited area to create the contrast in data compared to those forthcoming from adjacent areas, which can be desirable to allow more precise estimation of the extent of sustainable utilisation of resources that is possible.

5) The following text should be added to conclude this Section: “The declaration must provide specific rationale justifying the objective of the proposal and the practicality of achieving that objective.” This is in line with the definition of a “Protected area” in the Convention on Biological Diversity which states that such areas must be “designated or regulated and managed to achieve specific conservation objectives”. It would also offset the danger of falling into the trap of “declaring protected areas just for the sake of having protected areas” – these declarations involve trade-offs that are not always realised (see for example the attached article by Professor Ray Hilborn).

Section 28(2)(a)
For reasons given above, the word “protect” should again be substituted by “conserve and possibly also protect”.

Section 33(1)(b)
This section on consultation, specifically by the public, needs extended wording. At present it requires specific notification of a proposed declaration to be sent only to an “owner of land”. With the extension to the marine environment, this now needs also to reference any “major user of a marine region” (for example industries fishing in the region).
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