NICRO SUBMISSION: JUDICIAL MATTERS AMENDMENT BILL 2013
By Venessa Padayachee, National Advocacy and Lobbying Manager

1. INTRODUCTORY COMMENTS

NICRO, a national NGO has been working with people in prison and persons in conflict with the law, and their families since 1910. NICRO has a long, proud and significant history in working within the criminal justice system, including acting as expert witnesses, providing client specific information for sentencing purposes, we have also been concerned with changing offending behaviour, attitudes and cognitions and helping offenders take responsibility for their lives and pursuing a crime free life.
NICRO welcomes the opportunity to give its input on the Judicial Matters Amendment Bill of 2013. This submission will focus on (i) Expungement of criminal records; (ii) Criminal capacity evaluation/assessments of a child; and (iii) Children injured or traumatized in police custody-the need for independent monitoring.
2. Review of Section 271B (1) of the Criminal Procedure Act, 1977[Section 6 of the Judicial Matters Amendment Bill, 2013]EXPUNGEMENT OF CRIMINAL RECORDS FOR ADULTS: REDUCE NUMBER OF YEARS AND IMPROVE ADMINISTRATIVE PROCESS
We draw the Committee’s attention to the amendments made to the Criminal Procedure Act 1977, to further regulate the provisions relating to the expungement of certain criminal records. We are aware that these amendments refer particularly to children, but NICRO would like to use this opportunity to also draw the committee’s attention to the grave challenges being experienced regarding Criminal record expungement in South Africa, and to enquire about the progress of the SA Law Commissions investigation into the expungement of certain criminal records. NICRO has found over the years that having a criminal record can have serious implications for an individual.  We get offenders on a daily basis report to us the extreme challenges they have in securing employment and trying to turn their lives and the lives of their families around. The one issue appears to be many of them seemed to experience problems with securing jobs, and feel discriminated against because of their criminal records. Others experience technical problems with the criminal expungement process. In some cases we have offenders whose expungement application is rejected despite them meeting all the criteria. One person told us their application was rejected because they had served 7 months in jail and if they had served 6 months, they would have been eligible.  However, we understand the criteria to state that any period of imprisonment without the option of a fine renders a person ineligible? As a result, many return to crime. In South Africa we are concerned about the high levels of crime, and the high rates of recidivism. NICRO is of the opinion that the issue of criminal record expungement is a key contributory factor to high recidivism rates, and must be further investigated and amendments considered to give opportunities for those offenders who are not a threat to society any longer and are motivated to take the second chance of turning their loves around. 
NICRO would like to advocate for the reduction of the time frame from 10 years to 5 for certain lower risk offenders where it is a first time offence, no subsequent convictions and where the person has subsequently met certain criteria (A Non Custodial Sentence was given, completion of programmes, community services, VOM etc). We can describe the possible criteria to be met. This proposal is to speed up the process of expungement for people who have demonstrated social reintegration according to certain criteria. We would like to suggest the creation of a DOJ register of service providers whose services would count in this regard. Further the administration of these applications need attention. Muntingh
 (2011:4) also raised the issue of inconsistencies in various pieces of legislation dealing with criminal records and their expungement. One of the recommendations of Muntingh’s research was to also “develop policy and legislation for the expungement of criminal records based on reliable information describing offending and re-offending patterns” (2011:27). NICRO supports this recommendation and believes that on that basis a more scientifically reliable system for criminal records can be developed.
Further, we would like to enquire about progress regarding the SA Law Commission’s (SALC) investigation into expungement of criminal records. We are aware that the request to the SALC was made by the Minister of Justice and Constitutional Development, on the 28 April 2010, to conduct an investigation into the expungement of certain criminal records. A draft discussion paper was expected to be circulated in April 2011. We have not to date seen a discussion paper on Criminal record expungement for consultation. NICRO would like to advocate that the above issues raised regarding criminal records be included in the investigation by the SALC.
3.
CRIMINAL CAPACITY ASSESSMENTS OF CHILDREN
NICRO would also like to draw the Committee’s attention to the amendments being proposed to the Section 11 & Section 97 of the Child Justice Act 75 of 2008[Section 36 & 46 of the Judicial Matters Amendment Bill,2013], so as to further regulate the evaluation of the criminal capacity of a child. 

NICRO has a long, proud and significant history in working within the criminal justice system, including acting as expert witnesses, providing client specific information for sentencing purposes, we have also been  concerned with changing offending behaviour, attitudes and cognitions and helping young offenders take responsibility for their lives and pursuing a crime free life.etc

Related to clause 46 of the Child Justice Act, and the proposed amendments - NICRO fully supports the amendment of Section 97 of the Child Justice Act related to persons suitable to undertake the assessment of the various areas or aspects of an individual's child development (psychological, social, moral, emotional and cognitive) in order to evaluate the criminal capacity of such individual child.  It is NICRO's recommendation that social workers should be added as a group of professionals suitable to undertake such assessments.  It is necessary however that these suitable social workers should be defined in terms of their experience in working with children in the criminal justice system as well as their expertise - as would be expected of psychologists and psychiatrists undertaking such assessments.  

NICRO would want to caution against limiting various categories of persons assessing the different aspects of development - for example social workers assessing moral development and psychologist assessing the other aspects, as this will create a fragmented assessment that will not see the holistic development of the child.  It is a professional accepted practice and code that social workers cannot use psychological instruments when undertaking such assessments and in such cases it is best interest of the child to work in a multi-disciplinary fashion with a psychologist. 

It is unclear how psychologists and psychiatrists are unable to assess moral development as cognitive and moral development is intrinsically connected.  In fact cognitive developmental levels or stages will provide an indication of the level of moral development, reasoning or motivation of the child to act in a right or wrong way.  This considered together with the social circumstances of the child, and the family background of the child will provide a more comprehensive picture of the capacities (values attitudes, motivations and abilities (intellectually and cognitively) to consider actions and consequences of such actions. Hence the more comprehensive such an assessment can be, the more this will be in the best interest of the child.

 It also should be noted that children should not unnecessarily be exposed to the mental health system - which is what happens when children have to attend state institutions for purposes of criminal capacity assessments. NICRO has undertaken a number of these assessments in collaboration with psychologists and this has proven to work very well - not just for the children but also for the courts that receive detailed reports that not only inform them about the criminal capacity of the child but also provide potential ways forward to assist these children with their behaviours.  One of the concerns in practice is that if children are found to be without capacity they fall through the cracks and will not receive much needed intervention or assistance with their behaviour for which they cannot be held criminally accountable.  Yet these behaviours will not just miraculously disappear, and therefore these children need further intervention although it will not necessarily be within the criminal justice context.  

In terms of payment it is recommended that a set fee for a criminal capacity assessment should be set within which practitioners can then operate, as some children will need more time to be assessed than others - specifically as children generally find verbalizing these things difficult.  It is acknowledged that different fees can exist for different groups of professionals however if a set fee is established within which professionals can operate - a social worker who might be responsible for the assessment, can then negotiate and involve a psychologist in the assessment for the specialized areas of assessment without the fear of where the money is going to come from. 
3. Children injured or traumatized in police custody-the need for independent monitoring
NICRO is also pleased of the proposed amendment to report any injury sustained or severe psychological trauma suffered by a child while in police custody. While we support the mandatory reporting of such matters, in addition we also think that independent monitoring of police cells with the purpose of checking on the status of children being held in detention at police cells needs to be given urgent attention. We are of the opinion that this is not being done (except maybe on an ad hoc basis by NGO’s such as Child Line). We are also aware that the Independent Police Investigative Directorate (IPID) does not proactively monitors cases but does reactive visits to investigate once a complaint has been made. NICRO supports that prevention is better than cure, particularly with reference to children, who are particularly vulnerable, and sometimes it could be too late. NICRO is aware of many self-reported instances of children being robbed, raped and beaten in police, court cells, places of safety, like Excelsior in Durban, and in police vans. Hence proactive, independent monitoring of police cells, court cells, and police vans should be undertaken. Should we not have the state capacity at present, NGO’s are prepared to assist as an interim measure. The Detention Justice forum, which is a membership of NGO’s and CBO’s working with people in prison and ex-offenders, would be keen to assist. 
4. CLOSING REMARKS
We would like to thank the committee for considering our input, and look forward to further deliberations around the matter. We are prepared to present a more detailed oral submission at the Public hearings. 
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