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COMMENTS BY THE LAW SOCIETY OF SOUTH AFRICA (LSSA) 
ON THE JUDICIAL MATTERS AMENDMENT BILL, 2013 

 
The LSSA has considered the Judicial Matters Amendment Bill (B7–2013) and the Explanatory 
Summary of the Bill and wishes to comment as follows: 
 
1. Section 17: Amendment of Section 78 of the Attorneys Act, 1979 
 

The amendment makes provision that the Court may on application made by the society of 
the province concerned or by the Board of Control of the Attorneys Fidelity Fund (AFF)  
prohibit any practitioner from operating on his/her trust account and may appoint a curator 

bonis to control and administer such trust account. Although it is accepted that the AFF 
would want to secure its position by obtaining the right to control trust accounts under certain 
circumstances, the law societies, as regulators of the attorneys’ profession, are tasked with 
the duty to take all relevant steps which may be required to comply with their responsibility 
towards attorneys and the public in general. 
 
Any information or complaint being brought against an attorney would normally in the first 
instance come to the attention of the Regulator, who would then consider the matter and 
take the appropriate action, by instituting a disciplinary investigation and then taking steps to 
address any transgression or unprofessional conduct of a member.  The Attorneys Act, 1979 
provides for certain procedures for conducting an enquiry into the conduct of an attorney, to 
ensure that appropriate steps are taken.  In light of the role of the law societies as 
Regulators, they will therefore always be in the best position to consider and assess 
information relating to members’ conduct.  The disciplinary procedures of the law societies 
allow for an effective process to assess and investigate any complaint and, if necessary, to 
approach the Court to control a trust account on an urgent basis. 
 
Where the information or complaint is in respect of an alleged misappropriation of trust funds 
or other financial impropriety, the procedure adopted by the law societies in their regulatory 
capacity is different.  When such information or complaint is received by a society, an 
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inspection team is appointed immediately.  If the report of the inspectors confirms that there 
has been a misappropriation, steps are as soon as possible taken for the striking off or 
suspension of the attorney.  The perception that there are delays in taking action against 
such offenders is an incorrect one. 
 
To grant concurrent jurisdiction may create confusion and uncertainty, as well as duplication 
in determining which of the two entities (the law society or the AFF) should apply to the Court 
for such relief. Whilst the AFF may initially only be in possession of an allegation of theft of 
trust monies, the Regulator will have access to other relevant information and also the 
capacity to follow a defined process to investigate such allegation. If the allegation is found to 
be of substance, disciplinary steps will be instituted, which can also include an application to 
the Court for control over a trust account, to be placed under the control of a curator bonis 

nominated by the law society. 
 
Due to their proximity to practices under their jurisdiction, the law societies will in any event 
be in a better position to more appropriately attend to the administration of the trust account 
once under curatorship, in the interest of clients.  
 
The LSSA and the AFF have discussed the matter and reached an agreement that the 
concerns mentioned above will be addressed if the Board of Control takes action in 

consultation with the relevant law society.  We suggest that the section be amended 
accordingly. 
 
 

 


