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NATIONAL ENVIRONMENTAL MANAGEMENT INTEGRATED COASTAL MANAGEMENT AMENDMENT BILL [B8 -2013]
	             SECTION
	           ISSUE
	         PROPOSED WORDING

	Insert a definition for “access fee”
	The definition initially proposed was clumsy and the Portfolio Committee requested a refinement of the wording
“access fee” means a fee that is charged to allow a person to get to coastal public property and includes launching from and getting to a boat launch site with a boat.


	“access fee” means a fee that is charged to allow a person to enter coastal public property and includes launching from and entering a vessel launch site with a boat.


	Definition of “reclamation”
	KZN Province suggested that sand-pumping be excluded from the definition of reclamation only if it if done for maintenance of a beach. Other sand-pumping activities should be subject to the application procedures for reclamation
	“reclamation” means the process of artificially creating new land within coastal waters and includes the creation of an island or peninsula; but excludes beach replenishment by sand pumping for maintenance purposes; and “reclaim” has a corresponding meaning;



	Definition of “sea”
	1.  There was a complaint that definition of “sea” included estuaries, which is not scientifically sound. Although not scientifically correct, it is necessary to leave it that way because practically the “dumping at sea” provisions must also apply to estuaries. The Portfolio Committee requested the Department to go through all the sections where the definition is used and to make sure that there are no unintended consequences
2. There was a typographical error in the Bill as introduced which must be corrected 

“sea” means [error in bill]—

(a)
the high seas;

[(b)
all marine waters under the jurisdiction of any state; and

(c)
the bed, subsoil and substrata beneath those waters, but does not include estuaries;]

(b)
all coastal waters; and

(c)
land regularly or permanently submerged by sea water, including—

(i)
the bed, subsoil and substrata beneath those waters; and 

(ii)
land flooded by sea water which subsequently becomes part of the bed of coastal waters, including the substrata beneath such land;


	1. The key sections in which the word ‘sea’ (including estuaries) is used include:

· Planning schemes (s56) 
· Duty to avoid causing adverse effects on the coastal environment – structures at sea (should include estuaries) – (s58)

· Discharge of effluent into the sea – discharge into estuaries must be included – (s69)

· Incineration at sea – must apply to estuaries (s70)

· Dumping at sea – must have a permit. Must apply to estuaries (s71) and Schedule 2. Estuaries are a high use and high impact area – It is necessary to have these regulatory measures in place.

· Emergency dumping at sea (s72) – although not likely to occur in estuaries it allows for the possibility. The other section sin which the term sea is used

· Offences – as they relate to the sections on dumping and incineration at sea (s79)

2. “sea” means [all marine waters, including]—


(a)
the high seas;

[(b)
all marine waters under the jurisdiction of any state; and

(c)
the bed, subsoil and substrata beneath those waters, but does not include estuaries;]

(b)
all coastal waters; and

(c)
land regularly or permanently submerged by sea water, including—

(i)
the bed, subsoil and substrata beneath those waters; and 

(ii)
land flooded by sea water which subsequently becomes part of the bed of coastal waters, including the substrata beneath such land;



	Definition of ‘state land’


	Land reclaimed in terms of the Act (s7B) becomes state land. There is no definition for state land.  It is therefore cross-referenced to   the Government Immovable Asset Management Act, 2007 (Act No. 19 of 2007) 


	“state land”
means an ‘immovable asset’ as defined in the Government Immovable Asset Management Act, 2007 (Act No. 19 of 2007) 



	Section 7(2) - The exclusion of existing structures within ports from coastal public property
	The Portfolio Committee was not convinced that the existing structures were adequately addressed in section 7 (2), which deals with the exclusion of structures and infrastructure within ports. The Committee felt that this issue is best dealt with as an interpretation issue and that specific provision should be made in section 6, which deals with interpretation of conflicts.  
	6.
Interpretation and Conflicts with other legislation

 

(1)
If there is a conflict relating to coastal management between a section of this Act and any other legislation existing when this Act takes effect, the section of this Act prevails.

 

(2)
A provision contained in this Act or the National Environmental Management Act, or in regulations made or authorisations issued under either Act, prevails if there is a conflict between that provision and a provision contained in regulations or in an authorisation that has been saved in terms of section 99.

 

(3)
Draft national legislation directly or indirectly amending this Act, or providing for the enactment of subordinate legislation that may conflict with this Act, may be introduced in Parliament -

 

(a)
by the Minister only; or

 

(b)
only after the Minister has been consulted on the contents of the draft legislation.

 

(4)
The provisions of this Act shall not affect-

(a)
 the ownership of an immovable structure, part of an immovable structure, port or harbour installation or infrastructure referred to in section 7(2)(a);or

(b)
the control, use and management of the sea space within a port or harbour. 


	Reclamation of land
	1. The current proposal creates ambiguity as it refers to reclamation for private commercial gain and then declares reclaimed land to be state-owned land which may be alienated by applicable legislation.    The Portfolio Committee instructed the Department to consider whether it wanted to open up reclamation applications for private commercial purposes. If so, two separate procedures should be considered for government reclamations and commercial reclamations. The latter should have a far stricter process and should include Parliamentary oversight
2. The Portfolio Committee picked up ambiguity in the high-lighted sections. It is not clear whether reclamation for private gain would be allowed. The Department was requested to consider whether commercial reclamation would be regulated. If so, a stricter procedure should be followed with such applications than with ‘state’ reclamations. Use and fees for use (lease) should also be considered. In addition, state land needs to be defined.

7A
Reclamation of land from coastal waters

(1)
No person may reclaim land unless authorised by the Minister.
(2)
The Minister may, on application, approve reclamation and such authorisation may be subject to any conditions or title deed restrictions that the Minister may deem necessary.

(3)
When the Minister considers an application and imposes any condition or restriction referred to in subsection (2), the Minister must consider—

(a)
whether the applicant has an authorisation in terms of Chapter 5 of the National Environmental Management Act;

(b)
whether the purpose of the reclamation is for the development of state infrastructure by an organ of state or for private commercial gain; and

(b)
whether there is any alternative land available; 

(4)
Land reclaimed in terms of subsection (2) forms part of state-owned land which may be alienated in terms of the applicable legislation.
(5)
An application for reclamation must record the purpose for which the land is to be reclaimed. 

(6)
Unless authorised by the Minister, land reclaimed in terms of subsection (2) may not be utilised other than in accordance with the purpose stated in the original application and conditions of the authorisation.
(7)
Before making a decision in terms of this section, the Minister must consult with any organ of state that may be affected by such decision.


	7B
Reclamation of land from coastal waters

(1)
No person may reclaim land unless authorised by the Minister.
(2)
Subject to subsection (3), the Minister may, on application, approve reclamation and such authorisation may be subject to any conditions or title deed restrictions that the Minister may deem necessary.
(3)
The Minister may only approve an application for reclamation for commercial gain with the ratification of Parliament.
(4)
An application for reclamation must be submitted to and determined by the Minister prior to any application for an environmental authorisation in terms of Chapter 5 of the National Environmental Management Act.

(5)
An approval for reclamation is subject to a final decision on an environmental authorisation in terms of Chapter 5 of the National Environmental Management Act.

(6)
A reclamation application for the development of state infrastructure by an organ of state must be accompanied by—

 (a)
a detailed plan of how the land will be developed and utilised for the benefit of the State;

(b)
an assessment of whether there is any alternative land available; and

(c)
any other relevant information.

(7)
An application for reclamation for commercial gain must be accompanied by—

(a)
details of how the land will be developed and its use over the long term; 

(b)
whether the land and structures will be accessible to the public;

(c)
whether there is any alternative land available; 

(d)
whether the development is in the interests of the whole community; and

(e)
    any other relevant information.

(8)
Any land—

(a)
reclaimed for the development of state infrastructure as contemplated in subsection (6) vests in the organ of state applying for such reclamation; and

(b)
reclaimed for commercial gain—

(i)
forms part of state land;

(ii)
may not be sold; and
(ii)
must be subject to a lease with the Minister.

(9)
An application for reclamation must record the purpose for which the land is to be reclaimed. 

(10)
Unless authorised by the Minister, land reclaimed in terms of subsection (2) may not be utilised other than in accordance with the purpose stated in the original application and conditions of the authorisation.
(11)
Before making a decision in terms of this section, the Minister must consult with any organ of state that may be affected by such decision.


	Section 10 read with section 8 

Designation vs declaration of coastal public property
	Section 8 and section 10 are almost the same and create confusion. The Department should rationalise theses sections.
	Propose deletion of section 10

[10.
Designation of state-owned land for certain purposes

 

(1)
The Minister may, by notice in the Gazette-

 

(a)
designate state-owned land vested in the national government for the purpose of facilitating any of the matters mentioned in section 8(1); or

 

(b)
at any time withdraw a designation in terms of paragraph (a) by following the process described in subsection (2).

 

(2)
Before designating state-owned land in terms of subsection (1)(a) or withdrawing a designation in terms of subsection (1)(b) the Minister must-

 

(a)
consult the MEC of the province concerned;

 

(b)
consult the persons responsible for managing the state-owned land and interested and affected parties in terms of Part 5 of Chapter 6; and

 

(c)
obtain the concurrence of the Minister responsible for managing that state-owned land.

 

(3)
The MEC may, by notice in the Gazette-

 

(a)
designate State owned land vested in the provincial government for the purpose of facilitating any of the matters mentioned in section 8(1); or

 

(b)
at any time withdraw a designation in terms of paragraph (a) in the manner contemplated in subsection (4).

 

(4)
Before designating State-owned land in terms of subsection (3)(a) or withdrawing a designation in terms of subsection (3)(b) the MEC must -

 

(a)
consult the Minister;

 

(b)
consult the persons responsible for managing the state-owned land and interested and affected parties in terms of Part 5 of Chapter 6; and

 

(c)
obtain the concurrence of the MEC responsible for managing that state-owned land.

 

(5)
State-owned land designated in terms of subsection (1)(a) or (3)(a) must be regarded as coastal public property.]
 



	Section 11 (3)  - right to exploit resources on coastal public property
	The term “use or exploit…” creates uncertainty about rights over resources within coastal public property. The Western Cape seemed concerned that there is other legislation at provincial and municipal level that regulated use of natural resources and thus suggested adding the highlighted text: 
11(3)
No person may use or exploit or claim a right to use or exploit any natural resources in any part of, or that is derived from, coastal public property, unless that person is authorised to do so by [national] relevant legislation.

The Portfolio Committee requested the Department to enquire what specific legislation the Western Cape was referring to. They did not mention specific legislation but alluded to legislation governing use, such as municipal by-laws, planning legislation etc.  This section is not intended to address those issues. It is meant to deal with ownership of mineral and marine resources through a statutory right.  


	To clarify the meaning, it is suggested that the word “use” be deleted to avoid confusion. Resources are also cross referenced to the Constitution so that it is clear that it refers to the national mandate of resources allocation (mining, fishing etc.)
11(3)
No person may use or exploit or claim a right to [use or] exploit any [natural] marine resources in any part of, or that is derived from, coastal public property, unless that person is authorised to do so by national legislation.

(4)
“marine resources” refers to marine resources as contemplated in Schedule 4 of the Constitution.


	Section 14 (6) ownership consequences of accretion
	(6)
 If [accretion occurs, whether as a result of natural processes or human activities, land which formed part of the seashore when this Act took effect and which subsequently becomes situated inland of the high-water mark as a result of a change in the position of the high-water mark, remains coastal public property, and does not become part of any adjoining property unless the property is bounded by the high-water mark or extends to a stated distance from] the high-water mark moves seaward of the boundary line of a land unit due to the accretion of the coast—
(a)
the owner of that land unit bounded by the high-water mark or a stated distance from the high-water mark when this Act took effect, gains ownership of any portion of that land unit that is situated above the high-water mark; or

(b)
the owner of a land unit bounded by a straight line boundary when this Act took effect, gains ownership of that portion of the land unit inland of the straight line boundary.]

The Portfolio Committee is of the considered view that this section creates unnecessary confusion and it is unnecessary. It would be clear that if the sea accretes owners would gain what they had before. By articulating the extent of the property regained, it creates the impression that owners are unfairly gaining ownership of coastal public property. If the Act were silent about it, the de facto ownership would not be affected.


	Propose deletion of subsection (6)
(6)
If [accretion occurs, whether as a result of natural processes or human activities, land which formed part of the seashore when this Act took effect and which subsequently becomes situated inland of the high-water mark as a result of a change in the position of the high-water mark, remains coastal public property, and does not become part of any adjoining property unless the property is bounded by the high-water mark or extends to a stated distance from] the high-water mark.. 

	Section 15(2)
	Check if the Department needs to make provision for emergencies. If it is not covered by NEMA, create a special clause.
“15 (2)
No person may construct, maintain or extend any structure, or take other measures on coastal public property to prevent or promote erosion or accretion of the seashore except as provided for in this Act, the National Environmental Management Act or any other specific environmental management Act.".


	No need for a clause it is covered by NEMA Section 30A which allows a competent authority to authorise the undertaking of a listed activity in an emergency without following the process


	Section 18 (2) – public servitudes over municipal land
	The Portfolio Committee requested the Department to investigate whether it was necessary to define ‘public servitude’
18 (2)
Coastal access land [is] designated in terms of subsection (1) is automatically subject to a public [access] servitude [in favour of the local municipality within whose area of jurisdiction it is situated and] in terms of which members of the public may use that land to gain access to coastal public property.


	This is a common-law term which is used in legislation, e.g. Deeds Registries Act. It is used throughout the Act and not defined due to its common usage and is understood to mean a servitude in favour of the public. 



	Section 34 - accountability of authorities in terms of Estuarine Management plans
	The Portfolio Committee advised that tabling in Parliament of annual reports is recommended to increase accountability of authorities in complying with Estuarine Management Plans
	34.
Estuarine management plan

 

(1)
The responsible body contemplated in section 33(3)(e) who develops an estuarine management plan must -

 

(a)
follow a public participation process in accordance with Part 5 of Chapter 6; and

 

(b)
ensure that the estuarine management plan and the process by which it is developed are consistent with-

 

(i)
the national estuarine management protocol; and

 

(ii)
the national coastal management programme and with the applicable provincial coastal management programme and municipal coastal management programme referred to in Parts 1, 2 and 3 of Chapter 6.

 

(c)
ensure that relevant legislation is enacted to implement   an estuarine management plan; and

(d)
submit an annual report to the Minister on the implementation of the estuarine management plan, the legislation and any other matter which the Minister may prescribe.
(2)
An estuarine management plan may form an integral part of a provincial coastal management programme or a municipal coastal management programme.

 

(3)
The report referred to in subsection (1) (d) must be tabled in Parliament.


	Section 35 -37 – National Coastal Committee
	In the past statutory structures have proven to be unsuccessful and dysfunctional. The National Coastal Committee has the potential to go in the same direction. It was therefore decided to abolish the NCC. The Portfolio Committee questioned the wisdom of a total abolition and requested the Department reconsider its approach by revising the structure by making it facilitative but accountable.
	The Department’s proposal

National Coastal Committee

 

35.
Establishment and functions of National Coastal Committee

 

(1)
The Minister must [by notice in the Gazette] establish a National Coastal Committee and determine its powers.

 

(2)
The Department must provide administrative support to the National Coastal Committee.

 

(3)
The National Coastal Committee must promote integrated coastal management in the Republic and effective co-operative governance by co-ordinating the effective implementation of this Act and of the national coastal management programme, and in particular must -

 

(a)
promote integrated coastal management -

 

(i)
within each sphere of government;

 

(ii)
between different spheres of government; and

 

(iii)
between organs of state and other parties concerned with coastal management;

 

(b)
promote the integration of coastal management concerns and objectives into -

 

(i)
those environmental implementation plans and environmental management plans referred to in Chapter 3 of the National Environmental Management Act to which they are relevant;

 

(ii)
national, provincial and municipal development policies, plans and strategies;

 

(iii)
other plans, programmes and policies of organs of State whose activities may create adverse effects on the coastal environment; and

 

(c)
perform any function delegated to it.
(4)
The National Coastal Committee must report to the Minister annually on the matters in subsection (3) and that report must be tabled in Parliament.
36.
Composition of National Coastal Committee

 

(1)
The Minister appoints the members of the National Coastal Committee.

 

(1A)
The Minister may designate an official from the Department as the Chairperson of the National Coastal Committee.

(2)
(a)
The persons to be appointed in terms of subsection (1) and (1A) must, by virtue of the office that they hold or their expertise, be able to assist the National Coastal Committee in fulfilling its functions.

 

(b)
[When appointing] The persons appointed in terms of subsection (1)[, the Minister must ensure that the National Coastal Committee] may include[s],but is not limited to -

 

[(i)
persons with expertise in fields relevant to coastal management and coastal ecosystems;]

(ii)
[a] representatives from each Provincial Coastal Committee;

(iii)
[one or more members representing] representatives from municipalities in the coastal zone;

(iv)
representatives of national government departments which play a significant role in undertaking or regulating activities that may have an adverse effect on the coastal environment[,including representatives of the departments responsible for agriculture, minerals and energy, transport, public works, provincial and local government, land affairs, water affairs and forestry and trade and industry; and]

(v)
[one or more members representing] representatives from the management authorities of coastal protected areas.

(2A)
The appointed persons contemplated in subsection (2)(b) may send alternate representatives.

(2B) 
The Chairperson appointed by the Minister in terms of subsection (1A) may when required co-opt persons with expertise in fields relevant to coastal management and coastal ecosystems.
(3)
The Minister may, on the basis of the criteria referred to in subsection (2), appoint -

 

(a)
an alternate member for any member of the National Coastal Committee; and

 

(b)
a replacement for any member who vacates his or her office.

 

[(4)
The Minister must, with the consent of the Minister of Finance, determine the rate of remuneration and the allowances payable to any member of the National Coastal Committee who is not an employee of an organ of State.]

 

37.
Vacation of office and termination of membership

 

(1)
A member of the National Coastal Committee vacates office if he or she [-
 

(a)
becomes impaired to the extent that he or she is unable to carry out his or her duties as a member of the National Coastal Committee;

 

(b)
ceases to hold any office necessary for his or her appointment to the National Coastal Committee; or

 

(c)]
tenders his or her resignation [and a Minister accepts it].
 

(2)
The Minister may terminate membership of a member of the National Coastal Committee where-

 

(a)
that member fails to perform the duties of a member as required in terms of this Act;

(b)
that member obstructs or impedes the National Coastal Committee in the performance of its functions in terms of this Act;

 

(c)
that member brings the National Coastal Committee into disrepute; or

 

(d)
such termination is in the interest of the public.
 

	Section 71 – dumping permits
	The Department agreed with a proposal to extend the duration and renewal of a dumping permit from two to five years. The Portfolio Committee suggested that  if the period is extended to five years there may not be a reason to allow for renewals at all. That would allow the option of  a three year permit, for example with a permit condition that it would be reviewed for another two years if there are no substantive changes.
	Revised clause:

(5)
[A]The Minister may issue a dumping permit [must be issued] for a [specified] period of not more than [two]five years [but may be renewed once for a period of not more than two years].


	Section 80 (penalties)
	The Portfolio Committee pointed out that the penalties are restrictive for very serious offences.  To address this penalties should not be applicable in the high court
	Proposed clause

(6)
If a person is convicted of an offence in the High Court, the penalty limitations in subsections (1), (2) and (4) do not apply and a higher a penalty may be imposed.


	Section 87 (excision of national protected areas)
	There was an oversight in the Act which could result in MECs acting beyond their constitutional mandate. They currently exercise powers areas that should reside at national level. In particular areas that-
-extend into the sea for more than 500 metres from the high water mark;

-are national protected areas as defined in the Protected Areas Act;

 -straddle a coastal boundary between two provinces; or

 -extend up to, or straddle, the borders of the Republic of South Africa.

 


	Proposed insertion:
(3)
The Minister must exercise the powers granted to the MEC in sections 25, 26(1)(b), 28(2), 28(3) and 84(1)(b), (c), (d) and (e) with respect to the coastal protection zone, if such power relates to all or any part of an area -

(a)
that extends into the sea for more than 500 metres from the high water mark;

(b)
is a national protected area as defined in the Protected Areas Act;

(c)
straddles a coastal boundary between two provinces; or

(d)
extends up to, or straddles, the borders of the Republic.
(4)
If subsection (3) applies, the reference to the MEC in sections 25, 26(1)(b), 28(2), 28(3) and 84(1)(b), (c), (d) and (e) must be read as a reference to the Minister.
(5)
When exercising a power in terms of subsection (3), the Minister must consult the relevant MEC or management authority; except when exercising a power in terms of sections 25 or 26(1)(b), the Minister must follow the consultation process contemplated in sections 25(2)(b) or 26(4).

	Section 93
	Reports on effluent discharges were previously identified for inclusion in the state of the coast report. The Department deleted it and made a general reporting requirement for all national responsibilities.  The Portfolio Committee preferred the specific mention of effluent discharges.
	Revised Clause:
(3)
The Minister must prepare and regularly update a national report on the state of the coastal environment [based on], which must include—

(a)
information from provincial reports submitted to the Minister in terms of subsection (2)[.]; and

(b)
a review on the status of each pipeline that discharges effluent into coastal waters in terms of section 69 and its impact on the coastal environment and progress on any other national responsibilities in this Act.


	S95 – Transitional arrangements for existing seashore leases
	The current amendment does not make it clear what happens to leases when they expire or a list is published regulating those activities
	 Proposed amendment:

95.
Existing leases on, or rights to, coastal public property

(1)
In order to enable the Minister to establish the nature and extent of existing uses within the coastal zone, the holder of a lease or right in terms of the Sea-shore Act, 1935 (Act No. 21 of 1935) or a lease within the admiralty reserve must, within 12 months of the commencement of this section, provide the Minister with a copy of the lease concluded in terms of the Sea-shore Act.
(2)
A lease under the Sea-shore Act, 1935, shall continue for a period of 24 months after the commencement of this section and section 98, unless—

(a)
the terms of the lease provides for it to lapse earlier; or

(b)
the lease relates to an activity that is listed in terms of section [65(2)] 65(1)(a) as—

(i)
prohibited, in which case the lease shall immediately lapse and the activity must stop; or

(ii)
requiring a permit, in which case the lease shall immediately lapse and an application for a coastal use permit must be made.

(3)
Unless a person referred to in subsection (2) is directed otherwise by a person acting in terms of this Act, it is not an offence for that person to continue with the activity if that person [has made] makes an application for a permit under section [65(2)] 65(1)(a) within 24 months of the commencement of this section but has not yet been notified whether the application has been granted or refused.


	Section 96 – Transitional provisions on existing unlawful structures
	1. Currently the Act makes the demolition of illegal structures subject to the Prevention of Illegal Eviction from and Unlawful Occupation of Land Act, 1998 (Act No. 19 of 1998). The Portfolio Committee pointed out that this could potentially give wealthy owners of illegal structures an unfair advantage. The Department was requested to research the Act and address the Committee on the implications and to provide the Chair with copies of the Act.
2. The transitional provision requires the owners of illegal structures to demolish them within 12 months on the commencement of the Act. The Portfolio Committee requested that if this is not done that the Department demolish and recover the costs thereof. Subsection (3) however makes provision for taking action if a structure is not demolished and read with section 61 which allows us to recover costs and take action as the Department to demolish a structure.
	The Prevention of Illegal Eviction from and Unlawful Occupation of Land Act, 1998 (Act No. 19 of 1998) Act makes no distinction between advantaged and disadvantaged people and could potentially give wealthy law breakers an unfair advantage. Propose deletion of the text.
Proposed revised clause:

(1)
Subject to [the Prevention of Illegal Eviction from and Unlawful Occupation of Land Act, 1998 (Act No. 19 of 1998), and] subsection (4), a  person who, before this Act took effect, had unlawfully constructed a building or other structure on coastal public property or who, when this Act took effect, occupied a building or other structure unlawfully built on coastal public properly must, within 12 months of the commencement of this [Act] section, either—
(a)
apply for a coastal [lease in terms of Chapter 7] use permit if the activity is listed in terms of section 65(1)(a)(ii); or
(b)
demolish the building or structure and as far as reasonably possible, restore the site to its condition before the building or other structure was built.
(3)   If a person who in terms of subsection (1) or (2) is obliged to demolish the building or structure and to restore the site to its original condition, fails to do so within the period specified by the Minister, the Minister or the MEC may, under section 60, issue a written repair or removal notice to that person.
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