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The Honourable Johnny de Lange MP 
The Chairperson: Portfolio Committee on Water & Environmental Affairs 
Committee Section  
Parliament of RSA  
PO Box 15  
Cape Town  
8000 
 
Attention: Ms Tyhileka Madubela 
Coordinator: Portfolio Committee on Water & Environmental Affairs  
By email: tmadubela@parliament.gov.za  
 
           Our ref: CER/RH 

Date: 13 September 2013 
 
Dear Advocate de Lange 
 
SUBMISSIONS ON THE NATIONAL ENVIRONMENTAL MANAGEMENT: PROTECTED AREAS BILL [B28-2013] 
 
1. In this document, the Centre for Environmental Rights (CER) submits comments on the National Environmental 

Management: Protected Areas Amendment Bill [B28-2013] published for comment in the Government Gazette 
on 16 August 2013 (the Bill). 
 

2. As a general comment, we welcome the proposal by the Bill to incorporate Marine Protected Areas (MPAs) into 
the National Environmental Management: Protected Areas Act, 2013 (principal Act). We believe that this 
proposal addresses legislative and institutional fragmentation currently plaguing South Africa’s environmental 
sector. In addition, by bringing MPAs within South Africa’s protected areas regime, the protected status of MPAs 
will be solidified and the management of MPAs will be better regulated.  
 

3. However, the Bill does not explicitly prohibit production and exploration activities in MPAs. Seeing that these 
activities have a significant deleterious effect on the marine environment, this failure to explicitly prohibit 
exploration and production in MPAs contradicts the purpose of the declaration of an MPA: the protection of 
endangered and/or important ecosystems from environmentally destructive activities, such as exploration and 
production.  

 

4. We would also like to bring to this Committee’s attention to general concerns from civil society organisations 
about off-shore mining activities, as expressed in a recent Position Paper calling for a moratorium on 
applications for bulk extraction of the seabed for minerals such as phosphate until sensitive offshore marine 
ecosystems along our coastline are adequately protected. This position paper is appended hereto and is also 
available at http://www.wwf.org.za/media_room/publications/?7040/WWF-Bulk-Deep-Sea-Mining-Position-
Paper.  

 

 
 

http://www.wwf.org.za/media_room/publications/?7040/WWF-Bulk-Deep-Sea-Mining-Position-Paper
http://www.wwf.org.za/media_room/publications/?7040/WWF-Bulk-Deep-Sea-Mining-Position-Paper
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New clause proposed: Amendment to section 48 of the principal Act  

5. The terms “mining” and prospecting” are not defined in the principal Act or the principal Act as amended by the 
Bill. These terms therefore presumably have the same restricted meaning afforded to them by the Mineral and 
Petroleum Resources Development Act, 2002 (MPRDA), where they are defined to exclude “exploration 
operations” and “production operations.” Having regard to the increased number of exploration operations and 
new applications for exploration and production rights in respect of marine areas near MPAs, section 48 of the 
principal Act must be amended to explicitly prohibit these activities in MPAs and other protected areas. Section 
48(1) must be amended to  read as follows: 

“Prospecting, mining, exploration and production in protected areas 

48 (1) Despite other legislation, no other person may conduct commercial prospecting, and mining, exploration 
or production, and related activities –  

(a) in a special nature reserve or nature reserve; 

(b) in a protected environment without the written permission of the Minister and the Cabinet member 
responsible for minerals and energy affairs; 

(c) in a protected area referred to in section 9(b), (c) and (d); …”  

6. It is acknowledged that the Bill can also introduce its own, wider, definitions of “mining” and “prospecting”, but 
it is submitted that it is more desirable for the meaning of these terms to be consistent throughout South African 
legislation.  

Clause 12: Insertion of section 48A into the principal Act  

7. We have three concerns about the proposed section 48A. 

8. Firstly, the proposed section 48A(1) will, if passed, be a list of restricted activities in MPAs. We bring to this 
Committee’s attention that, despite the prohibition against mining in MPAs contained in section 48 of the 
principal Act, the Bill makes provision for Ministerial discretion to allow dredging or extracting sand or gavel in 
certain zones in MPAs (the proposed section 48A(1)(c) read with the proposed section 48A(2)). We submit that 
this activity constitutes “mining” as contemplated in the MPRDA1 and therefore contradicts the section 48 
prohibition. We therefore propose that this activity is removed from the list altogether.    

9. Secondly, we are concerned about the wide discretion given to the Minister to allow activities within parts of 
MPAs “notwithstanding subsection (1)”, in other words even including activities prohibited under section 48A(1).  

10.  Thirdly, if “exploration operations” and “production operations” are not included in the section 48 prohibition 
as recommended above, then we propose that the list in the proposed section 48A(1) be split into restricted and 
prohibited activities and that “exploration operations” and “production operations” be inserted into this list as 
prohibited activities. Although the generality of items in this list, such as (e) “in any manner which results in an 
adverse effect on the marine environment, disturb, alter or destroy the natural environment or disturb or alter 
the water quality or abstract sea water,” can be interpreted as including exploration and production operations, 
we submit that the insertion of these activities into the list will give more clarity.  

                                                 
1
 MPRDA section 1 defines “mine” means, “… (b) used as a verb,  in the mining of any mineral, in or under the earth, water or 

any residue deposit, whether by underground or open working or otherwise and includes any operation or activity incidental 
thereto, in, on or under the relevant mining area;” 
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11. We appreciate the opportunity to make submissions on the Bill. Please let us know should you require more 
information in relation to any of the submissions. 
 

12. We also request an opportunity to make oral submissions when this legislation is discussed in the Portfolio 
Committee. 

 
Yours sincerely 
CENTRE FOR ENVIRONMENTAL RIGHTS 
 

 
 
Marthán Theart 
Attorney 
Direct email: mtheart@cer.org.za 
 
 


