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INTRODUCTION

BUSA welcomes the opportunity to make submissions on the above bill.   A number of the amendments, which are intended to facilitate more effective and efficient implementation of the current acts are welcomed.   There are however some areas that need a more detailed consideration.  While BUSA recognises that this Bill does not provide for a broader discussion on the implementation of the Air Quality Act,  a number of issues remain a concern for business.

GENERAL

The amendments are generally welcomed and accepted by Business.  However there are some areas, which could be improved by further refinement.
DETAILED COMMENTS 
Detailed comments are presented in Table 1 below.

CONCLUSIONS

In general BUSA welcomes the purpose of the amendments.  There are, however, a number of areas where BUSA would like to see improvements to the proposed text.

In light of the fact that this bill was published for comment simultaneously with its tabling in parliament, the opportunity to engage with the Department in detail on concerns with the approach to the extent that would have been preferred has not been possible.  BUSA is committed to working with the Committee to support amendments that will have the intended practical effect. 

Table1: Detailed comments on Air Quality Amendment Bill
	BILL
	COMMENTS
	PROPOSAL

	Amendment of section 1 of Act 39 of 2004
	
	

	1.
Section 1 of the National Environmental Management: Air Quality Act, 2004 (hereinafter referred to as the principal Act), is hereby amended—
	
	

	(a)
by the substitution for the definition of "Department" of the following definition:
	
	

	" ‘Department’ means the Department [of Environmental Affairs and Tourism] responsible for environmental affairs;";
	Supported to facilitate alignment with any further changes that may occur in ministerial responsibility
	No revision to Bill necessary

	(b)
by the deletion of the definition of "Environment Conservation Act"; and
	Is it correct that this should be deleted
	No revision to Bill necessary

	(c)
by the substitution for the definition of "Minister" of the following definition:
	
	

	" ‘Minister’ means the Minister [of Environmental Affairs and Tourism] responsible for environmental affairs;". 
	Supported to facilitate alignment with any further changes that may occur in ministerial responsibility
	No revision to Bill necessary

	Amendment of section 13 of Act 39 of 2004
	
	

	2.
Section 13 of the principal Act is hereby amended—
	
	

	(a)
by the substitution for subsection 1 of the following subsection:
	
	

	"(1)
The Minister may establish a National Air Quality Advisory Committee [as a subcommittee of the National Environmental Advisory Forum, established in terms of] in accordance with section 3A of the National Environmental Management Act, to advise the Minister on the implementation of this Act."; and
	Supported.  However Business was concerned at the time when NEMA was amended to allow discretion on the establishment of advisory fora that none would be established and  has been proved correct in that to date no such for a have been established.  In view of the increasing complexity of the environmental regulatory regime the establishment of such fora is considered imperative.
	Review NEMA accordingly

	(b)
by the deletion of subsection 2.
	Supported
	No revision to Bill necessary

	Amendment of section 19 of Act 39 of 2004
	
	

	3.
Section 19 of the principal Act is hereby amended by the substitution in subsection (1) for paragraph (b) of the following paragraph:
	
	

	"(b)
within [six] 24 months of the declaration of the area, or such longer period as the Minister may specify, submit the plan to the Minister for approval.".
	Supported.  The statement by the department that it is impossible to complete the report with proper consultation within the current timeframe, is correct.
	No revision to Bill necessary

	Insertion of section 22A of Act 39 of 2004
	
	

	4.
The following section is hereby inserted in the principal Act after section 22:
	
	

	"Consequences of unlawful conducting an activity resulting in atmospheric emission 
	
	

	
	It is assumed that the intention with this provision is  to align provisions dealing with conducting  of listed activities without an AEL with those of the National Environmental Management Act in respect of environmental authorisations. This is supported however it is necessary to ensure that section 22A  is appropriately aligned with the amended section 24G of NEMA, which is understood to be currently under consideration. 
	Ensure alignment  with 24G of NEMA

	
	However, the two new amendments i.e. clause 22A and clause 53(l)(A) are not necessarily aligned.
	

	
	For example: section 24G(2A) of NEMA provides for an administrative fine not exceeding R1 million.  Which is significantly less than the R5million contemplated in the  NEM:AQA .
	

	22A.
(1)
On application by a person who conducted an activity in contravention of section 22, the licensing authority may direct the applicant to—
	Supported subject to above comment being addressed
	

	Amendment of section 29 of Act 39 of 2004
	
	

	5.
Section 29 of the principal Act is hereby amended by the addition after subsection (3) of the following subsection:
	
	

	"(3)
A notice contemplated in subsections (1)(b) or (2) may contain a requirement for the person or persons indicated in the notice to monitor, evaluate and report on the implementation of the pollution prevention plan approved in terms of subsections (1) or (2).". 
	The amendment is supported provided that it is only applicable to plans required in terms of this section. 
	No revision to Bill required

	Amendment of section 36 of Act 39 of 2004
	
	

	6.
Section 36 of the principal Act is hereby amended by the addition of the following subsections:
	This section must be aligned with with NEMA section 24K which deals with integrated permitting.   The promotion of integrated licensing is welcomed but institutional capacity needs to be established to ensure implementation.

This provision should be applicable to all scenarios where more than one licence is required.  


	

	"(5)
Notwithstanding subsections (1) to (4), the Minister is the licensing authority and must perform the functions of the licensing authority if—
	Supported.  However the provision remains limited and deals primarily with state owned projects.  BUSA believes it should be broadened to allow an applicant to request an integrated process in the case of complex new developments or extensions to existing licensed facilities.
	It is requested that consideration be given to the insertion of an additional subsection along the following lines:

Notwithstanding the provisions in (5) (a) to (d), an applicant may request the Minister to be the competent authority in circumstances where the application comprises a complex industrial process. 



	(a)
a provincial organ of state, which has been delegated the power to perform the licensing authority function in terms of subsection (2) by the metropolitan or district municipality, applies for an atmospheric emission licence;
	
	

	(b)
the activity falls within the boundaries of more than one province; 
	
	

	(c)
the activity forms part of a matter declared as a national priority in terms of a Cabinet decision and notice referred to in section 24C(2B) of the National Environmental Management Act, as amended by the National Environmental Management Laws Amendment Act, 2013; or
	The explanatory memorandum refers to a strategic infrastructure project, which is assumed to be projects identified in terms of the Infrastructure Bill.  It is therefore not clear what is contemplated here. BUSA believes that complex private sector projects should also be subject to these provisions. 
	See proposal above

	(d)
the Minister is also the competent authority for the activity listed in terms of section 24(2) of the National Environmental Management Act, 1998 and in terms of section 19(1) of the National Environmental Management: Waste Act, 2008.  
	
	

	(6)
If the activity contemplated in subsection 5(d) is also listed in terms of section 24(2) of the National Environmental Management Act, 1998 and section 19(1) of the National Environmental Management: Waste Act, 2008, the Minister, the competent authority empowered under section 24C(2) of the National Environmental Management, 1998 and the licensing authority empowered under section 43(1) of the National Environmental Management: Waste Act, 2008 may exercise their respective powers jointly by issuing an integrated environmental authorisation.
	
	

	(7)
An integrated environmental authorisation contemplated in subsection (6) may be issued only if-
	
	

	(a)
the relevant provisions of this Act, the National Environmental Management Act, 1998 and the National Environmental Management: Waste Act, 2008 have been complied with; and
	
	

	(b)
the integrated environmental authorisation specifies the-
	
	

	(i)
provisions in terms of which it has been issued; and
	
	

	(ii)
relevant authority or authorities that have issued it.
	 
	

	(8)
The Minister and the licensing authority contemplated in subsections (1) to (4), may agree that an application for atmospheric emission licence with regard to any activity contemplated in section 22 may be dealt with by the Minister or the relevant licensing authority contemplated in subsections (1) to (4).".
	It appears as if this subsection provides for agreement between the licensing authority and the Minister for any activity contemplated in section 22 being dealt with by the Minister.  If this is correctly understood it is welcome.  However the proposal under (5) above would  clarify the intention.
	Consider proposal under (5) above

	Amendment of section 38 of Act 39 of 2004
	
	

	
	
	

	7.
Section 38 of the principal Act is hereby amended─ 
	
	

	(a)
by the substitution for subsection 2 of the following subsection:
	
	

	"(2)
Section 24 of the National Environmental Management Act [and section 22 of the Environment Conservation Act apply] applies to all applications for atmospheric emission licences, and both an applicant and the licensing authority must comply with [those sections] this section and any applicable notice issued or regulation made in relation to [those sections] this section."; and
	It is believed that this subsection could be further improved by the clarification that it only applies to applications that trigger an environmental assessment in terms of the EIA regulations. 
	"(2)
Section 24 of the National Environmental Management Act [and section 22 of the Environment Conservation Act apply] applies to all applications for atmospheric emission licenses, which are subject to an environmental impact assessment in terms of section 24, and both an applicant and the licensing authority must comply with [those sections] this section and any applicable notice issued or regulation made in relation to [those sections] this section."; and

	(b)
by the substitution in subsection (3) for paragraph (a) of the following paragraph:
	
	

	"(a)
An applicant must, immediately after the submission of the application to the licensing authority, take appropriate steps to bring the application to the attention of relevant organs of state, interested persons and the public."
	
	

	Amendment of section 39 of Act 39 of 2004
	
	

	8.
Section 39 of the principal Act is hereby amended by the substitution for paragraph (d) of the following paragraph:
	Supported 
	No revision to Bill necessary

	"(d)
section 24 of the National Environmental Management Act [and section 22 of the Environment Conservation Act] and any applicable [notice] environmental impact assessment [issued] done, the decision taken on the application of the environmental authorisation, any applicable notice issued or regulation made pursuant to [those sections] this section;".
	
	

	Amendment of section 40 of Act 39 of 2004
	
	

	9.
Section 40 of the principal Act is hereby amended—
	Supported 
	No revision to Bill necessary

	(a)
by the substitution in subsection (2) for paragraph (c) of the following paragraph:
	
	

	"(c)
section 24 of the National Environmental Management Act [and section 22 of the Environment Conservation Act] and any applicable environmental impact assessment done, the decision taken on the application for the environmental authorization, any applicable notice issued or regulation made pursuant to [those sections] this section;";
	
	

	(b)
by the substitution for subsection (3) of the following subsection:
	
	

	"(3)
If [an authorization notice is issued] the decision on the relevant application for an environmental authorization has been made in terms of section 24 of the National Environmental Management Act [or section 22 of the Environment Conservation Act in respect of an application], the licensing authority must decide the application within 60 days of the date on which the [notice] decision on the application for the environmental authorization has been [issued] made.".
	
	

	Amendment of section 41 of Act 39 of 2004
	
	

	10.
Section 41 of the principal Act is hereby amended by the addition after subsection (2) of the following subsection: 
	
	

	" (3)
A provisional atmospheric emission licence is valid for a period of 1 year from the date of the commissioning of the listed activity.".  
	The inclusion of a timeframe for this is welcomed .  However new industrial processes take time to stabilize; usually more than expected in complex processes. Depending on monitoring requirements set in the AEL, more data is required for informed decision  Experience generally shows that the capacity to process AEL in one year, does not exist.. 

The other problem with a one year validity is that it could affect the ability to seek a renewal in terms of section 47.  
	" (3)
A provisional atmospheric emission licence is valid for a period of 2 years from the date of the commissioning of the listed activity, provided that additional time may be allowed at the request of the applicant.".  

	Amendment of section 49 of Act 39 of 2004
	
	

	11.
Section 49 of the principal Act is hereby amended by the substitution for paragraph (c) of the following paragraph:
	
	

	"(c)
that person has [been] a director or senior manager who is or was a director or manager of a company, a juristic person or firm to whom paragraph (a) or (b) applies; [and] or".
	Clarity required.  Language does not make sense
	It is assumed that “has” should also be deleted and replaced with”is”.  Review accordingly. 

	Amendment of section 51 of Act 39 of 2004
	
	

	12.
Section 51 of the principal Act is hereby amended by the substitution in subsection (1) for paragraph (a) of the following paragraph:
	
	

	"(a)
contravenes a provision of section 22, 25, 28 or 35(2);".
	Supported as it aligns non- compliance with section 28 with other similar sections 
	No revision to Bill necessary

	Amendment of section 53 of Act 39 of 2004
	
	

	13.
Section 53 of the principal Act is hereby amended by the insertion of the following paragraph after paragraph (l):
	
	

	"(lA)
the procedure and criteria to be followed in the determination of an administrative fine in terms of section 22A.".
	Supported.  It is imperative that the procedures and criteria are clearly understood by all stakeholders to ensure consistent application.
	No revision to Bill necessary

	Repeal of section 62 of Act 39 of 2004
	
	

	14.
Section 62 of the principal Act is hereby repealed.
	Supported as transitional provisions no longer required
	No revision to Bill necessary

	Repeal of section 63 of Act 39 of 2004
	
	

	15.
Section 63 of the principal Act is hereby repealed.
	Supported as transitional provisions no longer required
	No revision to Bill necessary

	Repeal of Schedule 2 of Act 39 of 2004
	
	

	16.
Schedule 2 of the principal Act is hereby repealed.
	Supported consequential to clause 15
	No revision to Bill necessary
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