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ATTACHMENT A 

 

INTRODUCTION 

Sasol welcomes the opportunity presented by the Portfolio Committee on Mineral Resources to 

provide our inputs on the Mineral and Petroleum Resources Development Act Amendment Bill, 

2013 (‘the Bill’). 

 

At the outset, we re-iterate our support for the submissions made both by the Chamber of Mines 

as well as by the Offshore Petroleum Association of South Africa. Sasol’s contribution, as 

contained herein, is therefore complimentary to the aforementioned submissions and is aimed 

at specifically highlighting the manner in which the Bill would impact Sasol. Due the ambit of the 

changes as proposed in the Bill we deem it important to provide a brief overview of Sasol’s 

business, our intended South African strategy as well as how we perceive the industries that we 

operate in. 

 

Sasol’s Business 

Sasol is a diversified energy and chemicals company firmly rooted in South Africa with a wide 

presence internationally with upstream as well as downstream operations. Formed in 1950, 

Sasol started producing synthetic fuels in 1955 and is now the world’s leader in the conversion 

of coal and gas to transportation fuels and chemicals using our proprietary Fischer-Tropsch 

(FT) processes. Our upstream activities include mining coal in South Africa, coal bed methane 

(CBM) exploration in Botswana and production of gas in Mozambique, Canada and oil in 

Gabon. Our downstream activities include chemical manufacturing, refining of crude oil, and 

production of liquid fuels, supplying liquid fuels to industrial customers, marketing and retail 

operations in South Africa and some which span the globe.  

 

As can be seen, Sasol is a fully integrated energy and chemicals company having a presence 

through-out the value chain. Furthermore, even though our South African facilities stretch 

across various parts of the country, it is fully integrated in that it is inter dependent on each 

other. This is due to the fact that we beneficiate coal and gas to higher value products such as 

liquid fuels and chemicals. By the very nature of this structure, Sasol is often impacted by 

impending policy and/or regulation on a number of fronts due to our presence in one or more 

industries. These impacts are often intended for an industry, but at times, due to the impending 
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policy and/or regulation’s focus on one industry, the impact on associated or other industries is 

neither foreseen nor envisaged. We are of the opinion that the current Bill, if legislated in its 

current format, would have some unintended consequences and would severely challenge 

Sasol in executing its strategy in South Africa impeding it in the role it could potentially play in 

the implementation of the National Growth Path and the National Development Plan (NDP). 

 

Sasol’s foundation business is anchored in South Africa and the sustainability of our South 

African business is vital to achieving our local and global growth aspirations. To this end Sasol 

had developed, adopted and is currently rolling out plans to ensure the sustainability of the 

Southern African operations to at least 2050 (“2050 Strategy”).In doing so, we are fully 

conscious of the need to deliver on the South African transformation agenda and this is a 

building block of our foundation business. We are deeply rooted in South Africa and it is our 

intent to nurture and grow our Southern African business interests into the long term.  Our 2050 

Strategy therefore represents the in principle decision to ensure the sustainability of our 

facilities in Secunda and Sasolburg through re-investment. This would entail a capital 

investment programme ensuring inter alia sufficient feedstock and utilities as well as investing in 

future capabilities through skills development and appropriate technologies.  

 

We are therefore embarking on ambitious development and investment plans in South Africa 

and as part of this we are undertaking a Mine Replacement Project which would ensure long 

term feedstock supply to our Secunda facilities at an approximate cost of R14 billion. Similarly, 

we are engaged in a number of upstream exploration activities in South Africa and Mozambique 

and are evaluating the feasibility of both conventional and unconventional gas. During the 

period 2009 and 2011 an amount of R3 billion has been spent in our exploration activities in the 

region. We currently have 2 offshore licenses in South Africa which is in the early exploration 

phase. The first is Durban TCP032 on the East Coast covering an area of 82,000km2 and Block 

3A/4A on the West Coast covering an area of 21,000km2. In future, Sasol may look to expand 

its upstream footprint in South Africa to include onshore exploration licenses (Coal Bed 

Methane and shale gas) as well as additional offshore acreage. The Bill in our view is a key 

enabler in ensuring that we secure feedstock as envisaged in our 2050 Strategy. 

 



Final 
 

 
STRICTLY CONFIDENTIAL 

Sasol PPRA 
Copyright @ 2013 Sasol Limited 

Page 3 of 27 

All of these development and investment plans have at its base the fundamental requirement 

that a stable, cohesive and coherent policy and regulatory landscape is in place or will be 

developed with the aim of fostering investment and growth.  

 

The Extractive Industry  

The Extractive industry involves several activities that differ from each other; the first activity 

commences with the exploitation of raw materials such as oil and gas (“hydrocarbons”) and 

minerals from the earth and culminating in the processing of the refined products and utilisation 

by consumers. 

 

Generally the structure of the Extractive industry relative to hydrocarbons and mining comprises 

the following sequential activities:  

1. Exploration; 

2. Appraisal; 

3. Development; and  

4. Production (which includes selling products to the end consumer).  

Although the activities for hydrocarbons and mining are similar, they are fundamentality different 

with regards to the amount of capital and the level of risk involved. Exploring for hydrocarbons 

is significantly more capital intensive, and typically involves a higher risk profile. 

 

The Value Chain of Upstream Conventional Hydrocarbons and Associated Cost 

Hydrocarbon business activities are graphically represented in the figure below and are divided 

into the following main areas:  

1. Upstream (consisting of Exploration, Appraisal, Development and Production);  

2. Midstream (consisting of Gas Transportation and Storage); and  

3. Downstream (consisting of Oil Refining, Transportation and Marketing of hydrocarbon 

products to various end consumers).  
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The Life Cycle of Conventional Hydrocarbons (Oil & Gas Industry): 

 

 

 

In general Exploration and Appraisal, presents more risks as large amounts of upfront capital 

may be spent without realising any tangible return, the probability of commercial success can 

be as low as 10 – 30%. Exploration and Appraisal operations include finding the hydrocarbons 

and assessing the quantity and quality available to be exploited. This requires seismic data 

acquisition and the drilling of exploratory wells, the indicative costs of these operations are 

illustrated in the table below:- 

 

Activity Illustrative Cost $million 

 Onshore  Offshore 

Seismic Acquisition 20 - 50 10 - 30 

Exploration Drilling 10  - 30 50  - 150 

 

The well costs for exploration offshore can differ depending on whether the wells are drilled in 

shallow or deep water. The cost for a deep water well can be up to 50% higher than wells drilled 

in shallow water. In addition, a further potential economic burden is placed on the industry in 
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South Africa due to relative geographic isolation of potential hydrocarbon provinces and the 

logistics involved in mobilising equipment to these provinces. Mobile drilling units can for 

example cost up to 30% more in isolated oil and gas provinces due to increased mobilisation 

and demobilisation costs. 

 

When exploring onshore the cost position is reversed as the cost of seismic acquisition is more 

expensive, however, the well(s) cost is less. The Exploration stage precedes the Appraisal 

stage and together these 2 stages could take between 5 to 10 years. The aforementioned 

stages are regarded as higher risk activities, characterised with high upfront capital costs with 

little or no short to medium term return.  The chance of success of exploration wells in a new 

area generally ranging from a 1 in 10 to a 1 in 3 chance of success. As such the majority of 

exploration wells are unsuccessful, notwithstanding spending in the order of US$10 – 150 

million per well, which will potentially have to be written off by the exploration company. 

 

Due to the high risk associated in the Exploration and Appraisal phases our experience 

indicates that a host government awarding licenses for Exploration acreage is less likely to 

actively participate in the Exploration and Appraisal stages. Where the host government 

participates in the Exploration and Appraisal stages, it is often in the form of a carried interest 

held by the government’s petroleum company (the national oil company), which would be 

converted to a working interest in the Development stage when the hydrocarbon potential is 

proven or is at a higher level of certainty. This initial carried interest typically ranges between 5-

20% with the higher levels of interest in areas of proven hydrocarbon potential. Due to the fact 

that the government’s interest is carried during the initial stages, the government is spared the 

need to raise capital for a high-risk investment. Typically, the investor(s) (exploration 

companies) carrying the government’s interest will be entitled to recover the carried costs from 

any future hydrocarbon production. Below is an illustration of what the spread of the income by 

government over the life of the asset could typically look like.  
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Illustration of Government Take During the Life Cycle of Conventional Hydrocarbons 

 

The term “’Take” is a term used in the industry. “Government Take” means the total amount of 

revenue that a host Government receives from production. This amount can include taxes, 

royalties and government participation. This diagram seeks to illustrate what the host 

Government’s Take might be over the maturity of the asset. As the asset matures from 

development to production, there is an increase in host Government Take - there is a peak and 

then a drop as production slows down. Thereafter, production declines and the host 

Government Take reduces. 

 

In comparison, the equivalent mining process could pose similar levels of risk however, the 

costs involved are an order of magnitude smaller with costs rarely exceeding $10 million, 

leading to an entirely different risked capital situation. 

 

The hydrocarbons Exploration and Appraisal stages are followed by the Development stage 

which includes preparing a site for commercial production (construction of access roads, the 

drilling of production wells and the construction of processing facilities and pipelines), thereafter 

followed by the Production stage which includes the commercial exploitation of hydrocarbons. 

The production costs vary, depending on the complexity of extraction, the size of a field and 

geographical location. During the Development and Production stages the level of risk falls 

1 5 9 13 17 21 25
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substantially, however, the level of capital investment rises enormously. A significant new 

onshore hydrocarbon development will have development cost in the order of US$1 billion, for 

the offshore these costs will be twice or three-times as high (US$2-3 billion). 

 

Production from a field can span between 15-25 years, thereafter the field is rehabilitated), 

which is also a capital cost and usually provided for at the Development stage. 

 

The Value Chain of Mining and Associated Cost 

 

The Life Cycle of the Mining Industry 

 

Mining activities consist of: 

1. Exploration (“Prospecting”) ; 

2. Development; and  

3. Mining.  

Prospecting includes undertaking surveys for areas where there could be possible mineral 

deposits. The costs incurred in Prospecting in the mining industry are moderate when 

compared to Upstream Exploration costs incurred in the petroleum industry. The Prospecting 

stage which includes pre-feasibility can cost in the order of US$20 million (+-R204 million) to 

over USD$150 million (+-R1,5 billion) (Sigam, C & Garcia, L 2012). From prospecting to 

feasibility can take from 3 to 10years. 

 

Prefeasibility 
study

Exploration FeasibilityDevelopment Mining
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The Development stage commences with the preparation of a feasibility study and the 

construction a mine. The feasibility stage can take between 2-7 years. The construction of the 

mine is the biggest investment, depending on whether it is a surface (an open cast or open pit) 

or underground mine. The construction of the mine can take between 2 to 4 years and cost 

between US$100 million (+-R1.5 billion) to US$3 billion (+-R30,5 billion).  

 

The Mining stage commences with the commercial exploitation of the mine (removal of the raw 

material) to decommissioning and mine closure. 

 

Unconventional Resources 

Unconventional resources include the following: tight gas (natural gas found in low-permeability 

rock, including sandstone, siltstones, and carbonates), shale gas (natural gas locked in fine-

grained, organic-rich rock) and CBM (methane trapped in coal seams). The process of 

exploring unconventional resources is similar to mining however the capital required decreases 

between mining and conventional hydrocarbons. 

 

Fiscal Regimes: 

The fiscal regime is vital when considering investment in a country and therefore it is important 

that there are additional measures to incentivise the investor. The extractive industry (oil, gas 

and mining) generally has two types of fiscal regimes: 

- Contractual-based System (Production Sharing Contracts) 

- Royalty/Tax System 

 

The following are features of Production Sharing Contracts system: 

- The State retains the right to at least a portion of the physical output. The Contractor 

(the investor Exploration Company) carries out the extractive activity. The State, through 

its appointed entity, (normally a national oil company) and the Contractor conclude an 

agreement wherein the State maintains management control and the Contractor is 

responsible for the execution of petroleum operations in accordance to the terms of the 

contract; 

- The Contractor is required to submit annual work programs and budgets for scrutiny and 

approval by the state company; 

- The contract is based on production sharing and not profit-sharing basis; 
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- The Contractor provides all financing and technology required for the operations and 

bears all the risks; 

- During the term of the contract, after allowance for up to a specified percentage of 

annual production for recovery of costs, the remaining production is split between the 

Contractor and the State; 

- The Exploration and Production facilities become the property of the State.  

 

The following are the salient features of Royalty/Tax system: 

 The Contractor usually contracts with the State (or another private entity) for the right to 

explore for hydrocarbons. If a discovery is deemed to be commercial, the Contractor has 

the right to develop and produce the hydrocarbons; 

 When hydrocarbons is produced the Contractor will take title to its share of gross 

production less the royalty at the wellhead; 

 If the royalty is 10% the Contractor can ‘lift’ 90% of production. If the royalty is paid in 

cash, then the Contractor can ‘lift’ 100% of production; 

 Exploration and production facilities are owned by the Contractor; 

 The Contractor pays taxes on profits from the sale of the petroleum. 

 

More mature oil and gas jurisdictions tend to apply a Royalty/Tax System, whereas the less 

mature jurisdiction tends to apply the Production Sharing Contracts. In a Royalty/Tax System, 

the statutory framework sets out the tax applicable to a particular sector. 

 

The Production Sharing Contract system allows for more structuring of the contract. 

 

In the mining sector there are very few Production Sharing Contracts type agreements, 

Royalty/Tax system is the norm. 

 

As can be determined from the above substantial differences exists between the mining and 

upstream petroleum industries in Southern Africa and having studied and analysed the Bill, our 

submission must therefore be viewed against this background. 
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SASOL KEY COMMENTS ON THE BILL 

Our key comments relate to the following aspects: 

1. The Free Carried Interest; 

2. The Mining Charter potentially becoming applicable to our Upstream activities; 

3. The concept of Concentration of Rights; 

4. The transfer of petroleum licencing jurisdiction to Regional Managers and the “disbandment” 

of Petroleum Agency of South Africa (“PASA”);  

5. Beneficiation; 

6. Environmental management and authorisations. 

7. Increasing the extent of a mining right through amendments; 

8. Removal of prescribed timeframes; 

9. Strategic minerals and restrictions on exports; and 

10. Transitional provisions relating to existing appeals to the Director-General. 

 

Our comments on the above aspects are set out in the same order below. 

 

1 Free Carried Interest 

The “Free Carried Interest” is defined as “a share in the annual profits derived from the 

exercise of an exploration right or production right issued in terms of the this Act as acquired 

by the State in terms of section 80(7) or section 84(6) as the case may be, despite the State 

not contributing to capital expenditure.” 

 

The Bill provides that the State, though a designated organ of State or State owned entity 

as determined by the Minister in the Gazette, has a right to a free carried interest in all new 

exploration rights and production rights, with an option to acquire a further interest on 

specified terms. 
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Upon the State exercising its option to acquire a free carried interest in production rights, 

the State has the right to appoint 2 directors, with alternate directors, who will be issued 

special shares and will receive dividends or other distributions in respect of further interest 

percentage. 

 

It is an international acceptable approach for the State to participate in the petroleum 

exploration and production industry, but such participation is based on sharing of risk and 

reward in proportion to the share each party holds, including the State. The introduction of 

the concept of a “Free Carried Interest” without clarity as to the criteria on which the extent 

of a Free Carried Interest will be determined together with the option by the State to 

increase its interest as exploration develops into production, could create uncertainty that 

contributes to a climate that may not be conducive to investment.   

 

Sasol would like to emphasise that we do not necessarily object to the concept of a Free 

Carried Interest, since we believe that in a true partnership all parties benefit. It is not 

unknown in certain countries in the world to have government as a partner with a free 

carried interest.  We are however largely concerned about the lack of definition and 

certainty relating to the Free Carried Interest as set out in the Bill. 

 

Our concerns are as follows:  

(i)  how or on what criteria the extent of the participating interest will be determined;  

(ii)  the point in the process at which the State can determine when it wants to execute 

its interest;  

(iii)  the basis on which profit share will be determined; and  

(iv)  whether or not the State or State owned partner will be contributing to cost during 

the initial phases of Mining and Upstream petroleum activities makes the way in 

which the Bill introduces the concept of Free Carried Interest particularly 

challenging. 

 

The implications of the above are as follows: 

 The State has a free carried interest during Exploration, where risks and costs are 

disproportionately high, especially in the Upstream; 

 The free carried interest extends to Production; 
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 The investor has to pay the State’s participation without recouping these costs either 

during Exploration or Production; and 

 The State’s percentage interest is unspecified, which creates uncertainty for the investor 

and consequently for investment. 

 

Given the current economic climate and the normal investment risks associated with Mining 

and Upstream petroleum exploration activities, expending capital against an uncertainty of a 

Free Carried Interest makes investment decisions extremely difficult and potentially 

unattractive. Justifying the capital to be spent to shareholders vis-à-vis the return to be 

achieved in an uncertain policy and regulatory environment will be prohibitively difficult. This 

may severely restrict Sasol in its ability to implement its strategic agenda in South Africa.  

 

The capital intensive nature of Upstream Exploration and Production activities has been 

indicated earlier and it is significantly higher than that of conventional mineral prospecting.  

South Africa’s nascent oil and gas industry requires significant support by private 

companies, like Sasol, with capital and Exploration and Production knowledge to fully add 

value to the country’s resources. This can only be done in partnership with Government. A 

policy framework that does not spell out clearly the parameters of a possible participating 

interest will add to the already high uncertainties in this industry.  

 

Other Jurisdictions: 

 

Botswana: 

The Botswana Minerals legislation [Cap. 66:01], Act 17, 1999, allows the Government upon 

the issuance of a mining licence (production right), to exercise an option to acquire up to 

15% working interest participation. Prior to Production, the Government does not 

participate.  

 

The implication of this option is that the Government shall be issued a single one pula 

(P1.00) special share at par and in addition have the right to appoint 2 alternate directors 

with alternatives and to receive all dividends or distributions in respect to the working 

interest. The implication for Government is that it is obliged in the same manner as the other 

shareholders to contribute in accordance with its percentage working interest all past costs 
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(costs directly attributable to licence acquisition and prospecting expenditure /exploration) 

and all costs going forward. 

 

Although the above applies to the mining industry, it does offer some good points worth 

noting. It is clear to an investor that there will be State participation; and 

The timing and the participating interest is clearly stipulated. 

 

The Petroleum Law is under review and it is likely that the above will apply. 

 

Mozambique: 

According to petroleum legislation, Law No3/2001, of 21 February (the Petroleum Law), the 

State reserves a right to participate in petroleum activities. Empresa Nacional de 

Hidrocarbonetos de Moçambique E.P (ENH), is the national oil and gas company which is a 

100% State owned entity. It is the mechanism through which the State will participate in 

upstream petroleum activities. 

 

Although it is not stipulated in the Petroleum Legislation but usually in the petroleum 

contract, ENH has a free carried interest from exploration up until a field development plan 

has been approved; thereafter ENH is required to pay all costs going forward, in proportion 

to its participating interest. 

 

ENH’s participating interest is usually between 5-15%. 

 

All petroleum activities are conducted through an unincorporated joint venture, therefore 

there is no requirement for the investor and ENH to form an incorporated entity. 

 

In the mining sector, no minimum participating interest has been defined by Law 14, 2002 

(the Mining Law); it is solely dependent on negotiations. The State interest is represented by 

Empressa Moçambicana de Exploracao Mineira S.A (ENEM). ENEM’s participating interest 

is usually between 5-20%. The 5-20% interest not only includes ENEM’s participation but 

also local investor interests. 
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Recommendation:  

The State has indicated that it wants to play a more active role in Mining and Upstream 

activities, and it is proposed that this must be pre-empted by constructive debate and 

consultation with all role players. Whist it is acknowledged and welcomed that it is the 

State’s prerogative as to the manner in which it wishes to participate in the aforementioned, 

it is equally important that such participation must be carefully weighed in attempting to 

achieve the best economic outcome for both the State and the investor which must 

contribute to policy and regulatory certainty.  

 

With this in mind, it is recommended that the best approach would be for the share to be 

taken up by the State be clearly identified at the various stages and that such share is 

based on sharing risk and reward. An example of how this can be achieved would be a 

similar provision as that of the former OP26 Prospecting Subleases in which the State 

would reserve to itself a percentage of the project but would then have to contribute to 

expenditure in the normal way. This would therefore include the following: 

1. The State to have an option to acquire a working interest, which is actually a specified 

maximum percentage set out in the enabling Act. 

2. This State’s interest should be a carried interest at Exploration, however at the 

commencement of Development and Production; the State would have to reimburse all 

past costs out of the share of the future production. In addition, the State would be 

entitled to appoint two (2) directors and would be obliged in the same manner as the 

other shareholders to the extent of its participating interest; 

3. Should the State exercise its option to increase its participating interest, such additional 

percentage interest must be limited and specified and the initial and additional 

percentage must be no more than the maximum percentage as stated in the enabling 

Act. This will provide some policy and regulatory certainty to the investor that its 

investment is secure; 

 

Underpinning our proposals above is the principle that an investor needs clarity on what 

returns may be expected on his investment from the outset. Sasol would be very keen to 

partake in such a debate so that the intent and impact of the resolutions are clearly 

understood by all. 
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2 Mining Charter  

Sasol’s BEE transactions across the energy spectrum bear testament to our commitment to 

empowerment with our history of BEE transactions ranging across the Liquid Fuels, Gas 

and Mining industries. In addition, Sasol concluded the Sasol Inzalo transaction at the 

publicly listed Sasol Limited Holding Company level. This transaction, together with the 

initiatives in our mining activities, makes Sasol Mining more than compliant in terms of the 

Amended Broad Based Socio-Economic Empowerment Charter for the South African 

Mining and Minerals Industry (“the Mining Charter”). 

 

From our reading of the Bill, it appears that upstream petroleum activities will now be 

subject to the Mining Charter, rather than the Charter for the South African Petroleum and 

Liquid Fuels Industry on Empowering Historically Disadvantaged South Africans in the 

Petroleum and Liquid Fuels Industry, (“the Liquid Fuels Charter”). This is our interpretation 

of Section 80(2) of the principal Act which has been amended to provide that the Minister 

may, having considered the type of petroleum resource concerned and the extent of the 

proposed exploration project, request that the applicant provides opportunities for the 

participation of historically disadvantaged persons and as well as comply with the Amended 

Broad Based Socio Economic Empowerment Charter for the South African Mining and 

Minerals Industry. 

 

Due to the different requirements of the 2 Charters, this change would have the effect that 

upstream entities would in future inter alia be obliged to a minimum empowerment 

ownership target of 26% rather than 9%. In our view, this would have the unintended 

consequence of detracting from investment due to the capital intensity and risk profile of the 

upstream hydrocarbon industry. From a commercial perspective, the overall challenge for 

an investor is a combination of an unspecified State carried and participating interest as well 

as the possibility of an additional 26% interest to be taken up by a BEE entity. This presents 

a real challenge in terms of planning and understanding the economics of a project. This 

challenge is exacerbated by the fact that Upstream Exploration costs, as explained earlier, 

are relatively high and carry substantial risk.  This begs the question as to whether a BEE 

entity is able to participate in such a capital intensive venture where the finding success rate 

varies from 1 to 10 to 1 in 3. One should bear in mind that the upstream industry in South 
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Africa is still in a fledgling state and that any changes to empowerment targets may create a 

concern due to the high risk profile and the size of investment required in the Exploration 

phase. The Bill also determines that the Minister may, having regard to the petroleum 

resources concerned request the applicant to give effect to the Mining Charter.  As 

described previously the cost of Exploration is very high and to identify a BEE entity at such 

a late stage of an application will significant deter potential investors from entering the 

petroleum exploration environment.  In light of the potential State participating interest being 

unknown it would mean the investor would have to take a lesser and unknown percentage 

interest in the potential field without the capital being made available in an expedient 

manner. We are concerned that a high level carried interest post the Exploration phase 

would render the return on Exploration unattractive. This increases the burden on the 

investor, making the industry-inherently risky and more challenging. 

 

Recommendation: 

Clarity as to whether it is the intent of the department to apply the Mining Charter to 

Upstream Exploration and Production activities is required. If this is indeed the case, we 

would suggest constructive engagement between affected parties to ensure that the 

consequences are understood and affected parties are put in a position to devise 

appropriate mechanisms to achieve compliance. Our thoughts on this would be guided and 

premised on the following: 

1. In the absence of a BEE entity taking equity in a project, the State should acquire such 

interest; 

2. It is also proposed that any BEE interest should be considered against the capital 

intensity and risk profile of the Upstream hydrocarbon industry as was recognised in the 

Liquid Fuels Charter; and 

3. All parties must pay their share for all costs relative to their participation interest. 

 

3 Concentration of Rights 

In executing Sasol’s 2050 strategy, Sasol Mining is actively pursuing the acquisition of 

sufficient reserves to ensure sustainable supply of coal to Sasol Synfuels into the long term. 

This requires both the securing of longer term mining rights on current reserves as well as 

acquiring new mining rights.  This will be achieved through the normal application process in 

terms of the MPRDA and negotiating with holders of rights, where these have been granted. 
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Concentration of Rights is referred to as an instance where an applicant is already the 

holder of prospecting rights, mining rights or mining permits and the granting of any 

additional prospecting rights, mining rights or mining permits would defeat the objects of 

Section 2(d) of the MPRDA, which deals with creating opportunities for HDSAs to enter into 

the mineral industry.  It also will render concentration of rights as a compulsory refusal 

criterion not only in regard to prospecting rights but even in regard to mining rights. 

The introduction of the principle of concentration of rights is a serious concern to Sasol 

Mining. This is because the acquisition of various additional areas adjacent to Sasol 

Mining’s existing mining right areas is aimed at optimising the existing reserve base to 

ensure sufficient and uninterrupted coal supply to Sasol Synfuels.  The intent is not to gain 

market dominance or a competitive edge over other mining companies or blocking smaller 

new entrants.  Acquisition of small blocks of coal from mostly HDSA companies, situated 

within or adjacent Sasol’s mining area will contribute to the Objects of the MPRDA, more 

specifically those stated in Section 2(e) (promotion of economic growth) and (f) (promotion 

of employment and advancement of social and economic welfare). To enable Sasol Mining 

to mine these reserves it would be necessary to include these in its mining rights which will 

result in a number of applications to be submitted to the DMR, either in terms of Sections 

11, 16, 22 and 102 of the MPRDA.  The sheer number of applications is not a true reflection 

of the approach as it will more often than not include the small and stranded reserves 

mentioned previously. 

 

The concept of Concentration of Rights, as it is defined in the Bill, does not provide any 

detail as to how the principle would be implemented, which creates uncertainty within the 

mining industry.  It is also not clear how achieving the Objects of the MPRDA will be 

weighed against each other in the decision making process. Key is that what may be 

regarded, on the face of it, as being a case of concentration of rights would merely be the 

actions of an entity, with potentially larger requirements to service its demand over a period 

of time, attempting to secure this is by having a number of rights in the same area or region.  

Sasol Mining’s intent to secure additional coal reserves to ensure supply to Sasol Synfuels 

should be considered normal business practise, but the introduction of the Concentration of 
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Rights principle might lead to a perception of excluding other companies from mining these 

areas. 

 

Due to the provisions of the MPRDA, to enable the construction of large shaft complexes 

and infrastructure Sasol Mining needs to acquire permits and rights to extract construction 

material. The right to mine construction material does not form part of the mining right to 

mine coal. As the developments are often linear, it entails a number of smaller mining 

permits along a conveyor belt route, for instance. The conveyor system can be in access of 

25km and in terms of the Bill obtaining rights of this nature may be seen as a concentration 

of rights, even though the construction material mined is for own use and not for commercial 

exploitation. This would be detrimental to the development of the new shaft complex as 

construction material may not be available, resulting in delays in project implementation and 

in a worst case scenario job losses as personnel cannot be redeployed to new shafts once 

exiting mines have reached the end of its economic lifespan. 

 

In addition, the definition seems to apply only to mining and it is unclear as to how it is 

applied to the upstream hydrocarbon sector if at all. This is key given that Sasol is an 

integrated resource company. 

 

The principle of “concentration of rights” therefore appears to limit the promotion of optimal 

mineral exploitation to the extent that no regard is had to the efforts taken to optimise 

existing operations and enable access to otherwise isolated or stranded resources.  The 

concept does not take into account that companies need to continually expand their 

operations to sustain production, and a determination based on the number of rights a 

company holds, is not necessarily a true reflection of that company’s position in the market.  

 

Recommendation: 

1. Clarity (guidelines) needs to be given to the extent to which the different Objects of the 

MPRDA will be used and which will take preference in cases where it may be 

contradictory; 

2. It is our view that a certain level of Concentration of Rights should be allowed, 

specifically in the upstream hydrocarbon industry.  Marginal oil and gas fields will remain 

until economies of scale are achieved, often through an Investor acquiring material 
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equity interest in adjacent acreage. Only then does it lead to the development of those 

marginal fields. This is because it provides for alignment of strategy and multiple fields 

utilising the same infrastructure, which drives down development cost and ultimately 

increasing the economic return. Oil and gas geological structures can be spread across 

large acreage, and the exploitation of these resources can also be delayed by complex 

and lengthy negotiations. We suggest that concentration of rights should be seen as 

sometimes being necessary for efficiency and preventing the sterilisation of fields.  

3. Sasol understands that the DMR is faced with various mining companies obtaining rights 

merely to exclude others or to speculate with rights, but it should make provisions for 

applications of which the bono fides are beyond reproach. It is suggested that this 

matter can be addressed by incorporating a clause into the Bill to the effect that this 

provision does not apply to applications where it can be clearly shown that the granting 

of a particular right or permit will promote the optimal exploitation of a particular reserve, 

ensure reserve boundary optimisation or make otherwise uneconomical cases viable 

where small and/or stranded blocks can only be mined economically in conjunction with 

an existing adjacent mining right. The number of existing rights which a company holds 

should not be the only criteria used to determine a company’s position in the market.  

Every application should be judged on the merits of the particular case and should 

consider all relevant factors especially the benefits of granting such an application such 

as those mentioned above, as well as geological constraints, quality of the reserve, 

proximity to markets, cost to develop the resource etc. 

 

4 Transferring petroleum licensing jurisdiction to DMR Regional Managers as the 

Regulatory Authority 

The Bill provides that the current Petroleum Agency of South Africa (“PASA”) will be 

disbanded, and its functions and authorities incorporated into that of the structures of the 

Regional Managers of the department. It is our understanding that the DMR has indicated a 

specialized unit will be retained within the DMR to deal with oil & gas applications.  

 

We welcome and support the fact that the DMR has recognized that the processing of oil & 

gas applications require a certain level of specialised skills and experience. The current 

change will be positive if the regulator remains centrally located and administered, in that it 

will contribute to investor confidence as the role of Policy maker, Regulator and State 
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Participation in the industry will be clearly separated via the various organs of the State. It is 

to date still unsure whether this objective will be achieved once the restructuring, (i.e. setting 

up of new specialised unit, disbanding of PASA etc.) is completed and the proposed 

Amendments giving effect to this come into force.  

 

This is a significant concern to Sasol as PASA has been regulating the South African 

petroleum exploration and production landscape for a significant period of time. In doing so, 

it has not only built up rare expertise and experience but has also become the treasure 

chest of national petroleum exploration and production databases of South Africa. The 

processes and procedures have been established over time and PASA has created a clear 

process for its administrative functions, thereby contributing to a certainty, consistency, and 

reasonableness of its actions, and a congruency with international best practises. In 

disbanding PASA into the regional structures, it is feared that all of this expertise, 

knowledge and processes will be lost as well as the credibility built up over time. This would 

create unnecessary investor uncertainty, especially given that this will be contrary to 

international precedent which indicates that a dedicated oil and gas regulator is being 

pursued. Our international experience indicates that the traditional role that a centrally 

located regulator plays allows it to focus on adding value by: 

 Ensuring consistency between processing of applications by various oil companies; 

 Ensuring consistency in Processes and procedures (EIA, Overseeing of bid rounds etc.); 

 Having one port of call for information. New entrants in the country know who to contact; 

 Quality assurance of data being obtained during Oil & Gas activities like drilling; 

 Ensuring that well tests are done when needed and that companies don’t walk away 

without doing all the commitments, or providing a copy of all acquired data to the 

Government; 

 Having a national database of all hydrocarbon activity data; 

 Verification and approving discovered and potential reserves / resources in the country. 

This is essential for government’s  long term energy planning; 

 Ensuring that the right amount of Royalties and other taxes are paid on stated Reserves 

and production by Oil companies.  
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Recommendation: 

In conclusion, in considering both the traditional role of a regulator and the need to separate 

the State’s role as policy maker, regulator and participant in the industry, it therefore 

remains our view that it is highly desirable to ensure that a separately centralised entity / 

body either as an Industry Regulator (current format) or as a separate Director General 

portfolio should exist.  

 

5 Beneficiation 

Sasol Mining mines approximately 43 million tons of coal annually of which approximately 

40 million tons is delivered to Sasol Synfuels which beneficiates the coal into higher value, 

and in most cases end-line products, at its South African facilities. The importance of a 

continuous and stable supply of coal to these facilities cannot be overstated as the products 

are of strategic importance to the South African economy.   

 

Sasol’s beneficiation of coal, through its coal-to-liquid (“CTL”) technology, is the foundation 

of its business allowing it to directly contribute 2% to South Africa’s GDP.  In addition, this 

allows us to supply more than 25% of South Africa’s liquid fuels from the production of 

synthetic fuels which provides significant energy security to the country and an important 

balance of payments advantage to South Africa.  

 

Only 7% of the coal that is mined by Sasol Mining is exported.  It is not clear how the 

baselines, the percentages per commodity and the price at which product is to be provided 

to beneficiators is to be determined.  In the case of Sasol, which already beneficiates the 

vast majority of its coal mined into high value products, critical to the South African economy 

will be impacted by this baseline.  Should the baseline be the existing levels of beneficiation 

and a percentage increase in beneficiation is expected on this baseline, it would not be 

possible for Sasol to meet such target as it is already extracting maximum value out of the 

coal.  Should Sasol Mining be required to make a certain percentage of its coal production 

available to other local beneficiators it will impact on its ability to provide sufficient feedstock 

to Sasol Synfuels, this negatively impacting on security of energy.   
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Recommendation: 

We propose that the Bill should set specific targets in respect of beneficiation.  This can be 

achieved by amending the relevant clause by setting targets for holders of mining rights 

which are themselves local beneficiators, or provide the majority of the volume of minerals 

mined to local beneficiators, even if such a beneficiator is a connected company.  The 

targets could provide a range of compliance targets to be achieved over a specified period, 

with incremental increases every two years, to achieve a local beneficiation target of more 

than 40%. Initially the current baseline of a company of how much of the mineral mined is 

supplied for local beneficiation should be determined.  

 

6 Environmental Management and Authorisations 

Sasol supports the single environmental authorisation process and the streamlining of the 

environmental licensing process. Sasol is a responsible corporate citizen who takes 

environmental management seriously.  However, in terms of the Bill the holder of a 

prospecting or mining right will remain responsible for any environmental liability, pollution, 

ecological degradation, pumping and treatment of extraneous water, compliance with the 

environmental authorisation and the management of sustainable closure even if the DMR 

issued a closure certificate.  This amendment defeats the principle that once a closure 

certificate has been obtained the holder is exonerated from any further responsibility and 

liability.  The inclusion of this clause will have a significant impact on how investors see 

South Africa and will detract from the countries attractiveness as a mining destination.  

Companies need assurance that if they have complied with all the requirements pertaining 

to rehabilitation, that they would be able to exit without any further future consequences.  

Therefore the Bill will have to ensure that clarification is provided to enable investors to 

determine such an exit point, to ensure that the mining industry attracts investment. 

 

It is important that the Bill provides for the anticipated streamlining and co-ordination 

between licencing in terms of the MPRDA, environmental authorities and water licences.  

Currently the time periods of these various authorisations are not co-ordinated and hence 

uncertainty remains regarding the impact of the time periods relating to other environmental 

authorisations on the time periods for the issuing of licences in terms of the MPRDA.  Such 

uncertainty and resulting delays in regulatory approvals may have a material detrimental 
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effect on speed of the development of new mining and petroleum production projects.  We 

are looking forward to the establishment of a one stop shop as indicated by the Minister and 

would gladly engage with the Portfolio Committee in this regard to share views on how this 

can be achieved. 

 

The granting of an exemption from obtaining a closure certificate in certain instances where 

no damage was caused to the environment is welcomed.  It is suggested that this provision 

should be cross-referenced against other environmental legislation to remove conflict of 

laws so that the holder of a closure certificate can indeed be exempted completely. 

 

7 Increasing the extent of a mining right through amendments 

Sasol welcomes the introduction of the provision which will allow the partial cession of 

rights.  This will enable the mining industry to mine mineral resources more optimally and 

ensure boundary optimisation, but it is uncertain to what the intent is with the restriction of 

the size of the area to be incorporated. 

An unintended consequence of the provisions of Section 11 of the Bill is the requirement 

that an application for the amendment of the existing mining right in terms of Section 102 of 

the MPRDA, and simultaneously submits an application in terms of Section 16 or 22 of the 

MPRDA, is contradictory. The MPRDA in itself renders the provisions of the Bill impossible 

as Sections 16(2)(b) and 22(2)(b) of the MPRDA determines that an application may not be 

accepted if any other person already holds or have applied for a prospecting or mining right.  

In addition, should the requirements of Section 22 of the MPRDA made applicable for the 

inclusion of small or stranded areas within or adjacent Sasol exiting mining right, it may not 

be possible to prove that these small areas in isolation, can be mined optimally and 

economically as standalone operations, as the direct linkages to an existing operation and 

associated infrastructure cannot be attributed to the area under application and could 

conversely not warrant individual mining rights, in strict interpretation of the requirements of 

Section 17 and 23 of the MPRDA.  
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The amendment of Section 102 of the Bill in which now will allow the holder of a right to 

enlarge existing rights by applying for the amendment thereof supports the partitioning of 

rights. It often happens that small areas of rights are involved which would not be 

economically justifiable as a standalone mine (right), but would be economically viable and 

indeed contribute to optimal exploitation if it is included into an existing right.  As mentioned 

previously Sasol has embarked on a process to secure uninterrupted production of 

petrochemical products, up to 2050.  As part of this strategy Sasol Mining is busy 

negotiating the acquisition of various small and stranded reserve areas within or adjacent to 

its existing Secunda Complex. These reserves are often isolated, stranded, virtually 

surrounded by Sasol Mining’s existing rights, and due to geological restrictions can only be 

economically accessed by Sasol Mining, utilising existing mining infrastructure. The 

proposed amendments to Section 102 of the MPRDA are welcomed, but the provisions of 

Section 11 of the Bill essentially counters the objective of increasing the size of a mining 

area.  Therefore, even though partitioning may be allowed, in practise it may not be possible 

to meet all the requirements of the MPRDA, which may result in such an application being 

refused.  Moreover, if companies are obliged to apply for individual mining rights in respect 

of the respective small areas it wishes to access for mining may again lead to artificial 

separation of areas which will complicate reporting on compliance and attendant delays in 

processing of an increased number of applications which could otherwise have been 

achieved by amending a single right.  The concern of companies attempting to circumvent 

the provisions of the MPRDA through applications to amend mining rights can be effectively 

addressed through the provisions of the current Section 11 and 102 of the MPRDA, as 

these sections empowers the Minister to obtain the necessary information and supporting 

documents from an applicant to ensure that all the provisions of the MPRDA are met.  Sasol 

is of the view that this can be addressed by amending the proposed Section 11(2)(A) of the 

Bill to provide for a transfer of a right and the inclusion thereof into an existing right by 

means of an amendment in terms Section 102 of the MPRDA or and application in terms of 

Section 16 or 19, as the case may be.  The reference to applying for a right in terms of 

Section 16 and 22 simultaneously with the application to amend the existing right should be 

deleted, but the applicant should still address the requirements of Section 11(A)(c). 

A further unintended consequence if a new right is granted the new holder will not assume 

the environmental and other obligations of the previous holder, which may result in 
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duplication of responsibilities and additional administrative burden as the transferring 

company will have to obtain closure over the area not retained. 

Sasol would gladly engage with the Portfolio Committee to discuss ways and means in 

which companies may still be allowed to enlarge existing mining right, but adheres to all the 

requirements of the MPRDA.  

 

8 Removal of prescribed timeframes 

The mining industry and potential investors requires certainty on how long it will take to 

obtain the rights applied for.  This is required to enable effective planning with regard to 

project planning, project implementation sourcing funding and when a return on investment 

may be received.  Should timeframes in which certain administrative actions and DMR 

decisions have to be completed be prescribed, thus will provide comfort to investors and 

mining companies.  The Mineral and Petroleum Resources Development Amendment Act, 

2008 (Act 49 of 2008) introduced specific timeframes, which was welcomed by the mining 

industry, but all these timeframes have now been removed in terms of the Bill.  Sasol 

supports the concept of periods being dealt with by the legislature, rather than leaving them 

for subsequent determination by regulation and suggests that the existing periods in the 

2008 Amendment Act be retained. 

 

9 Strategic minerals and restrictions on exports 

It would be important to determine what the impact would be in the mining industry due to 

the intended classification of coal as a strategic or designated mineral, and whether this 

classification would impose different obligations on holders of rights to these commodities.  

It would be crucial to provide the framework on how a strategic mineral will be dealt with to 

improve investor confidence and ensure security of tenure. 

 

Sasol is not a major player in the export arena.  However, approximately 7% of the coal 

mined by Sasol Mining is exported, which is a major contributor to Sasol Mining’s income 

stream.  This enables Sasol Mining to reinvest into the development of replacements mines.  
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It is also important to note that the coal exported is usually suitable only for export and not 

for local beneficiation, which cannot be used for power generation or CTL.   

 

The majority of new coal mining projects can only be sustainable if developed as 

multiproduct mines, more particularly the Waterberg Coal Field.  In such operations the 

lower quality coal is supplied for power generation or CTL and the higher quality coal is 

exported.  This ensures sufficient coal to meet the local energy needs but also allows the 

company to benefit from income generated from exports.  It should be noted that not all coal 

is suitable for power generation or CTL and the unintended consequence of the Bill is that 

companies will be required to make high grade coal available to local beneficiators, who 

cannot beneficiate the coal due to its quality. 

 

As Sasol has a number of clients in Europe and Asia, the restrictions on exports could give 

rise to breach of existing contractual obligations such as our long-term export supply 

agreements, in terms whereof Sasol is obliged to supply specified volumes of product each 

year.  Customers require certainty of supply and there would be a cost to the heightened 

risk of potential future limitations in supply.  Exclusion or alternatively a transitional period 

should be provided for holders who already export minerals or petroleum since they may be 

bound by long-term export contracts.  Should companies be penalised for breach of 

contract, an unintended consequence would be that it will have an impact on the fiscus due 

to a reduction in taxes payable, lack of investment, etc. 

 

10 Transitional provisions relating to existing appeals to the Director-General 

Sasol supports the amendments which will eliminate the sequential appeals to the Director-

General (“the DG”) and then to the Minister.  However, Sasol has submitted a number of 

appeals to the DG in terms of the current provisions of the MPRDA.  These appeals are still 

in the process of being finalised.  It is therefore suggested that a transitional provision be 

inserted which determines that any internal appeal to the DG lodged but not finalised, 

immediately before the Bill comes into effect, must be regarded as an appeal to the 

Minister. 

Sasol is a proudly South African company and remains committed to supporting policy 

imperatives of the country. We look forward to regular and mutually beneficial engagements 
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with the Department of Mineral Resources and the Portfolio Committee and endeavour to 

contribute to creating cohesive, integrated and sustainable policy and regulatory framework for 

our country.  


