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Dear Ms 'Boss‘_,

FAINERAL AND PETROLEUM RESOURCES DEVELOPMENT AMENDMENT BILL, 2013 [B 15 - 2013]
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Shell South Africa Upstream B.V. {"Shell’) welcomes the opportunity fo provide inpui on she
Mineral and Petroleum Resources Development Amendment Bill {draft MPRDA), published on ¢

21¢ of June 2012,
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These comments are aligned with Shell's submission to the Depariment of Mineral Resources and
r .t Lo . , . . . . .
form part of our confinuing engagement with government, o arrive of legislation (MPRDA} that
will encble Shell to fost-track invesiments in the oil and gas industry, that will grow and develop
the economy, such that it provides o balance beiwssn providing commercial refurns and
meaningfully conributing to oddressing the key challenges facing South Africa, namely
unemployment, poverty and inequdlity.

Investment in the exploration for and development of oif and gas resources is exiremely costly and
financially risky: such investments are long-term, large-scale and up-front, and the financial
exposure during the exploration phase is particularly high. The financidl risk is coused by
geclogical and technical unceriainty around the presence and ability fo produce oil and gas
resources. For a couniry fo aftract investment in the exploration and production of oil and gas, ine
financicl risks need to be balanced with stoble and transparent legiskation that provides bensfits 1o
investors and meefs ine country’s aspirations. In the case of exploration suceass, the anficipated
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profits for petroleum resource developers need o be predictable and adequate to incentivise
investors to take these risks. Amendments to the Act therefore should encourage investment ond
provide stebility in the ol and gas sector, such that it facilitates, and affords business the
opporiunity fo expand its operations encbling it to contribute and join government in addressing
the key challenges facing.the country.

Shell is concerned that the combined effect of uncertainty in the scope of terms such as free carry
for the Stute, the absence of deiail on the commercial terms for further parficination and the
absence of clarflying regulation seiting fimits i these areas, could fead fo significant delays in
planned investment by the oif and gas industry.

We are confident however that the current ongoing diclogue on the MPRDA and related issues
with the Mineral Resources Porffolio Committee and other government depariments, will lead fo a
positive outcome for all stakeholders, as .o dear and objective MPRDA s crifical for the efficient
and effective operation of o vibrant oil end gas indlustry.

Shell is supportive of government initictives and proposals that encourage business to invest in
South Africa. in this regard, we believe the proposed MPRDA lays the foundation to achieve that,
There are however certain provisions in the current draft that still remain o be addressed. These
provisions, in our view, are not conducive to giving companies the clarity and confidence to invest
and conduci their operafions.

Shell's main concerns centre on the following three aspects in the current draft MPRDA;

Lack of clarity in the relation beween equity ownership provisions of the Mining Charter,
State Participation and Free Carry and its application to the oil and gas industry.

At

Absence of regulations accompanying the draft MPRDA that indicate how the legislation will
be implemented; '

#  The degree of Ministerial discrefion in the implementaiion of the MPRDA; and

Free carry, State Inferest and Tramsformation — Shell is unequivocal in its supports of the
principles of State participation and broad bused black economic empowerment. However, the
current draft MPRDA s unclear on the inferplay between these three asperts, and how they will he
managed and implemenied so as to meet the government’s objectives and provide long term
confidence to investors,

Absence of Regulations ~ without regulaions it is very difficult to assess the actual impact of the
draft MPRDA. Regulations outline how the MPRDA wilt be the odminisiered to give effect to the
objectives of the legisiation, and it is crucial that companies undersiand what is meant and how
clouses will be implemented.

10. Discretionary powers - The draft proposes that the Minister and officials of the Department of

Mineral Resources be given the discrefion to defermine o number of factors which may
P 1 . . . | . .
fundomentally affect the long term economics of oil and gas production projects, as well as the
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fime-limits within which various administrative decisions must be made. This diluies confidence in
the stability, fransparency, consistency and respensiveness of the legislaiive and regulatory
framework within which the oil and gas production projects must operate. And that confidence is
o prevequisiie for any decision to commit to projects of this scale and nature.

11 The attached schadule in Annexure 1 is a summary of Shells questions for clority and comments
that relate to specific amendments. :

N

- We look forward to engaging further with the Portfolio Commities on Mineral Resources on his
important legislation as.if is crucial fo the ongoing viability and sustainability of the oit and gas
industry in South Africa.

Chairman
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The Department of Mineral Resources Shell South Africa Upstream B.V.
Attention: Mr Andre Andreas Media City, 10 Rua Vasco Dz Garha

70 Meintjies Street
Sunnyside, 0001

Foreshore, Cape Town, 8001
Tel +27 21 408 9111
Fax +27 21 419 2864

Email j eggink@shell.com

Private Bag x59 Internet hitp://www.shell.com

Arcadia, 0007

7 Febroary 2013

Dear Sir

DRAFT MINERAL AND PETROLEUM RESOURCES DEVELOPMENT BILL, 2012 GN 1066 OF

2012

[y

i\.)

(93]

Shell South Africa Upstrear B.V. (“Shell”) welcomes the opportunity to provide input on the
Draft Mineral and Petroleum Resources Development Bill (“the Bill”), published on the 27% of
December 2012. "

The MPRDA is critical in driving an efficient and effective Upstream oil and gas industf};'in South
Africa. Compared 10 other countries in the world, South Africa’s geology is unexplored and only a

few discoveries have been developed over the last 3 decades.

Investment in the exploration for and development of oil and gas resources is extremely costly
and fmancially risky: investments are long term, large-scale and up-front and in the exploration
phase carry significant financial risk. The financial risk is caused by geological and ";éeo‘hnica]
uncertainty around the presence and producibility of potential oil and gas resources. For a country
to atfract investment in the exploration and production of oil and gas resources, the financial risks
need to be balanced with stable, transparent and attractive terms and regulations and with 2

transparent market and pricing mechanism for the oil and gas. In the case of exploration‘success,

the anticipated profuts for petroleum resource developers need to be predictable and adeguate to

incentivize investors to take these risks. Amendments therefore should encourage investment and
provide stability in the Oil and Gas sector, such that it facilitates, and affords business.the
opportunity to expand its operations and thereby contribute and join government in addressing the

key chalienges facing our country, notably unemployment, poverty and inequality,
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Shell appreciates the efforts invested in preparing the draft Bill that attempts to address the
challenges as outlined in the opening summary of the draft Bill. Our comments aim to provide
objective and constructive commentary and 1o seek clarity where we consider aspects of the Bill
are unclear. The amendments shouid ensure a stable legislative environment that aliows business
to invest and grow, in compliance with South Africa’s transformation agenda that seeks to address
the inequalities of the past. We feel however that more work is required to clarify some aspects of
transformation and how it relates to state equity in the petroleum /oil and gas sector. In the area of
BB-BEE and state participation, the proposed amendments are a significant deviation from the
current wording. Shell in principle supports State participation and the promotion of BB-BEE.
however significant uncertainty is created by the proposed language. In our experience, in order
to achieve good governance, it is important that the parties involved in the exploration and

production activities are aligned in their exposure to both the risks and potential rewards.

The Bill proposes changes in the area of pricing and exports of oil and gas. In our view, it is
irportant to consider that if successfully developed, petroleum resources, and in particular natura
gas -could help to provide South Africa with a stable, affordable and sustainable energv source.
The proposed amendments related to beneficiation as they are currently drafted iead to uncertainty
and ambiguity for potential investors. South Africa, through a supportive and transparent
legisiative and regulatory environment, should continue to offer encouragement to international
investors and developers that the market for energy in South Africa will continue to develop in

line with international ensrgy markets.

In terms of key criteria for successful gas market deveiopment, first and foremoest we believe that
gas prices should be determined by free-market competition. Within this competitive environment,
we believe that individual contract prices should be determined by arms-iength negotiations
between willing buyers and willing sellers. reflecting a free-market approach. on terms that aliow
the buyer and seller to reflect their individual risk appetites and requirements. Any applicabie
legistation and/or regulatory system should retain adequate incentives for investor and developers,
especially with regard to exploration risks, The anticipated profits for petroleum resource

developers need to be predictable and adequate to incentivize investors to take these risks.

The Bill introduces the definition of “Concentration of Rights” and the Minister has bes

empowered to reject the application for exploration rights or production rights if in the opinion of
the Minister, the granting of production or exploration right will result in Concentration of Rights.
The proposed text is ambiguous and in our view shouid be clarified or even reconsidered. The

concern should not be about a compary potentially having a dominant position, but abusing that
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position. Potential abuse of a dominant position is governed under the Competition Act of 1998.
The Competition Act provides for situations where per se anti-competitive bebavior is lawful due

{0 technical or efficiency reasons.

7. The Bill proposes a wide degree of discretion to be given to the Minister and officials of the
Department of Mineral Resources (“DMR”) as well as undefined time-limits within which to
make administrative decisions which creates concerns relating to the appiication of principles of
administrative law. In our view, these administrative decisions and processes should be aligned
with the requirements of the Promotion of Administrative Just Act of 2000 (“PAJA™, that is

--already-well established-and understood.

8. Significant input is required with regards to provisions relating to transitional arrangements to
ensure industry stability and minimal disruption, as current dispensations are replaced by these

draft amendments once approved.

9. Most aspects of the MPRDA are aimed at the (conveniional) mining sector, whilst the new and
srowing 011 and gas sector (especially unconventional oil and gas) operates under vastly dlfferem
conditions, hence we believe the department should explore the viability of different recrulatloriq
for the .oil and gas sector (vs. the mining sector). In this regard Shell would welcome th‘e

opportunity to work with the department.

10. The attached schedule is a summary of Shell’s questions for clarity and comments that reiate to
1
. N as . f
specific amendments. We feel rather than respond directly on some of the issues, where we are
not sure. it is better to first engage the department directly to get clarity AND THEN provide 2

meaningful response to take the issue forward.

We look forward to engage the department and its stakeholders on the draft Bill, and in this regard. Mr.

Ivan Collair of our Government Relations dﬂpartment will be in contact with vou fo facilitate this.

Kind Regards,

Jan Willem Eggink '
General Manager

Shell South Africa Upstream B.V.
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