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1. Introduction and Background to the Bill
In 2009, the South African Human Rights Commission (‘SAHRC’ or ‘Commission’) appeared before the Portfolio Committee on Safety and Security to present its submission on the earlier version of this Bill which dealt with the use of both fingerprints and DNA in combating crime. However, due to concerns raised at the time, the provisions relating to DNA were not finalised. The SAHRC therefore welcomes the opportunity to comment on the Criminal Law (Forensic Procedures) Amendment Bill [B9-2013] (DNA Bill) and present its views and recommendations to the Committee.   
The Bill seeks to regulate the collection of DNA samples for the purposes of creating a national DNA database to aid the criminal justice system in solving crimes and other related matters. The Commission is aware that DNA sampling and profiling provides objective evidence and therefore may be a significant resource in ensuring the efficiency of the criminal justice system.  However, obtaining and storing personal information such as DNA on a national database, presents a number of human rights and ethical concerns.  Such systems, therefore, need to be well regulated in order to prevent misuse and possible human rights violations.  
The Commission notes a number of human rights concerns with the Bill, namely, the rights to privacy, bodily integrity, dignity and children’s rights. The Commission takes particular concern that the Bill does not include specific provisions relating to women, children and persons with disabilities. 

Noting that the Committee undertook at study tour to the UK to learn further about its DNA database system (the National DNA Database, or NDNAD), the SAHRC wishes to highlight the recent judgement by the European Court of Human Rights which held that the NDNAD violated article 8 of the European Human Rights Convention
 by retaining vast numbers of data and DNA profile’s of innocent persons.
 This judgement should serve as an early warning signal to other jurisdictions to ensure that the collection and retention of DNA samples is undertook in a manner which reserves respect for individuals’ rights and freedoms. 
2. Mandate under which the SAHRC makes its submission

The SAHRC is an independent institution established in terms of the Constitution of the Republic of South Africa Act 108 of 1996 (the Constitution). The SAHRC derives its enabling powers from the Human Rights Commission Act 54 of 1994. The Commission’s functions are to promote respect for, observance of and protection of human rights in South Africa:
184. (1) The Human Rights Commission must

(a) promote respect for human rights and a culture of human rights;

(b) promote the protection, development and attainment of human rights; and

(c) monitor and assess the observance of human rights in the Republic.

The Commission’s mandate is achieved through its legal, advisory, advocacy and research programmes. As a national human rights institution (NHRI) the SAHRC is additionally guided by the Principles Relating to the Status of National Institutions (the Paris Principles) adopted by United Nations General Assembly Resolution 48/134 in 1993, to direct NHRIs in their duties and responsibilities. These principles include the following relevant provisions:
3. A national institution shall, inter alia, have the following responsibilities:

(a) To submit to the Government, Parliament and any other competent body, on an advisory basis either at the request of the authorities concerned or through the exercise of its power to hear a matter without higher referral, opinions, recommendations, proposals and reports on any matters concerning the promotion and protection of human rights; the national institution may decide to publicize them; these opinions, recommendations, proposals and reports, as well as any prerogative of the national institution, shall relate to the following areas:

(i) Any legislative or administrative provisions, as well as provisions relating to judicial organizations, intended to preserve and extend the protection of human rights; in that connection, the national institution shall examine the legislation and administrative provisions in force, as well as bills and proposals, and shall make such recommendations as it deems appropriate in order to ensure that these provisions conform to the fundamental principles of human rights; it shall, if necessary, recommend the adoption of new legislation, the amendment of legislation in force and the adoption or amendment of administrative measures;

(b) To promote and ensure the harmonization of national legislation regulations and practices with the international human rights instruments to which the State is a party, and their effective implementation.

It is in light of the SAHRC’s international commitments and constitutional mandate that the Commission makes this submission to the Committee.  
3. Objective and Structure of the Submission

The objective of this submission is to present the human rights and ethical implications of the Bill to the Portfolio Committee on Police and provide recommendations to strengthen the Bill. The submission assesses the Bill in line with South Africa’s international and constitutional obligations.  
Section 5 of this submission provides a commentary on various general and specific clauses of the Bill. These comments are not exhaustive but intend to provide the Committee with an overview of SAHRC’s main concerns with the Bill and provide recommendations (highlighted in italics) thereto. The comments relate to the following aspects of the Bill:

1. The categories of persons from whom DNA samples can be taken

2. The powers vested in the SAPS

3. The purpose of the Bill

4. The use of DNA evidence in courts

5. Missing persons and unidentified human remains

6. Familial searches

7. The use of the DNA database for medical and behavioural research 

8. Timeframes for loading DNA samples on the database

9. Volunteers

10. Women and persons with disabilities 

11. Children 

12. Information given to persons from whom DNA samples are taken

13. The National Forensic Oversight Board 

14. Other issues of concern

4. Legal Framework

4.1. International Obligations
South Africa has adopted various international instruments which are of relevance here. Of particular significance is South Africa’s accession to the International Covenant on Civil and Political Rights (ICCPR) in March 1998
 and to the United Nations Convention on the Rights of the Child (CRC) in 1995
. The following articles from the ICCPR have relevance:

Article 10
1. All persons deprived of their liberty shall be treated with humanity and with respect for the inherent dignity of the human person. 

2. (a) Accused persons shall, save in exceptional circumstances, be segregated from convicted persons and shall be subject to separate treatment appropriate to their status as unconvicted persons; (b) Accused juvenile persons shall be separated from adults and brought as speedily as possible for adjudication. 

3. The penitentiary system shall comprise treatment of prisoners the essential aim of which shall be their reformation and social rehabilitation. Juvenile offenders shall be segregated from adults and be accorded treatment appropriate to their age and legal status.
Article 14
1. All persons shall be equal before the courts and tribunals. In the determination of any criminal charge against him, or of his rights and obligations in a suit at law, everyone shall be entitled to a fair and public hearing by a competent, independent and impartial tribunal established by law. [...] 
2. Everyone charged with a criminal offence shall have the right to be presumed innocent until proved guilty according to law. 

3. In the determination of any criminal charge against him, everyone shall be entitled to the following minimum guarantees, in full equality: [...] 

(e) To examine, or have examined, the witnesses against him and to obtain the attendance and examination of witnesses on his behalf under the same conditions as witnesses against him; [...]
(g) Not to be compelled to testify against himself or to confess guilt. 

4. In the case of juvenile persons, the procedure shall be such as will take account of their age and the desirability of promoting their rehabilitation. […]
6. When a person has by a final decision been convicted of a criminal offence and when subsequently his conviction has been reversed or he has been pardoned on the ground that a new or newly discovered fact shows conclusively that there has been a miscarriage of justice, the person who has suffered punishment as a result of such conviction shall be compensated according to law, unless it is proved that the non-disclosure of the unknown fact in time is wholly or partly attributable to him. […]

Article 17
1. No one shall be subjected to arbitrary or unlawful interference with his privacy, family, home or correspondence, nor to unlawful attacks on his honour and reputation. 

2. Everyone has the right to the protection of the law against such interference or attacks. 

Article 19
2. Everyone shall have the right to freedom of expression; this right shall include freedom to seek, receive and impart information and ideas of all kinds, regardless of frontiers, either orally, in writing or in print, in the form of art, or through any other media of his choice.

With regards to the CRC, Article 40 relates specifically to children in conflict with the law. It guarantees such children, inter alia, the right to be treated in a manner recognising their inherent dignity, to take into account the child’s age and stage of development.
 Further, it emphasises the need to promote the child’s reintegration into society.
 It also guarantees the right to be presumed innocent, and to have his or her privacy respected at all stages of the proceedings.
 And lastly, it obliges states parties ‘to promote the establishment of laws, procedures, authorities and institutions specifically applicable to children alleged as, accused of, or recognized as having infringed the penal law [...].’
 The provisions of Article 40 create a clear imperative for states parties to promulgate legislation that advances, specifically, the rights of children in the criminal justice system.

4.2. National legal framework

4.2.1. Constitution of the Republic of South Africa

The Bill affects a number of rights contained in the Bill of Rights.  These include, the rights to human dignity (section 10), freedom and security of person (section 12), privacy (section 14), children (section 28), access to information (section 32), arrested, detained and accused persons (section 35), and limitation of rights (section 36).  The impact of the Bill on these rights is further addressed under relevant sections within the submission.  
4.2.2. Children

South Africa’s legal landscape contains definitive prescripts surrounding the rights of children in conflict with the law. These are embodied specifically within the Constitution, the Children’s Act 38 of 2005, the Child Justice Act 75 of 2008 and the Criminal Law (Sexual Offences and Related Matters) Amendment Act 32 of 2007; as aligned with the United Nations Convention on the Rights of the Child (UNCRC), the African Charter on the Rights and Welfare of the Child (ACRWC) and other instruments. 
5. Commentary on the Bill

5.1.1.  The categories of persons from whom DNA samples can be taken is too broad

Clause 36D(1) of the Bill states (Powers in respect of buccal samples and bodily samples):

36D. (1) Subject to section 36A(5), an authorised person shall take a buccal sample or shall cause the taking of any other bodily sample by a registered medical practitioner or registered nurse of any—

(a) 
person arrested for any offence referred to in Schedule 1;

(b) 
person released on bail in respect of any offence referred to in Schedule 1, 
if a buccal sample or a bodily sample of that person was not taken upon his 
or her arrest;

(c) 
person upon whom a summons has been served in respect of any offence 
referred to in Schedule 1;

(d) 
person whose name appears on the National Register for Sex Offenders; 
and;
(e) 
person convicted by a court in respect of any offence which the Minister by 
notice in the Gazette has declared to be an offence for the purposes of this 
subsection, provided that bodily samples, with the exception of buccal 
samples, shall only be taken by a registered medical practitioner or 
registered nurse.
The clause allows an authorised person to take a buccal swab, without a warrant, from a person or a group of persons suspected to have involvement in a Schedule 1 offence, if convinced that the sample will be of value in determining the persons’ guilt or innocence.

By authorising the taking of buccal swabs and intimate samples from individuals suspected to be involved in any Schedule 1 offence, the Bill makes no distinction between the severity of crimes and the necessity of taking a buccal swab or intimate sample. Given that the right to privacy is a derogable right only in certain justified circumstances,
 the Commission notes with that concern the broad range of offences listed under Schedule 1 do not all justify the limitation of an individual’s right to privacy, in the form of taking a sample and creating a DNA profile.
 

Further, the SAHRC submits that the categories of persons from which DNA samples can be taken are too expansive. This may lead to the infringement of a persons’ right to privacy, right to be presumed innocent and right not to be compelled to testify against oneself.
 Gathering evidence in such a manner, and reliance thereon, to some extent obviates the state’s onus to prove the guilt of a suspect. 
In Ferreira v Levin NO and Others 
, the court emphasised the inherent right to privacy which should be protected by the State.  It further assessed the right against self incrimination.  Judge Wilson described the following, 
Having reviewed the historical origins of the rights against compellability and self-incrimination and the policy justifications advanced in favour of their retention in more modern times, I conclude that their preservation is prompted by a concern that the privacy and personal autonomy and dignity of an individual be respected by the state. The state must have some justification for interfering with the individual and cannot rely on the individual to produce the justification out of his own mouth. Were it otherwise, our justice system would be on a slippery slope towards the creation of a police state.

The preservation of such rights is central to the realisation of a true constitutional democracy.   


5.1.2. Specific recommendations relating to the categories under which DNA samples can 
be taken
· The SAHRC recommends that buccal swab DNA samples are only taken from those people directly suspected to be involved in the commission of crimes listed under serious criminal offences in the Criminal Law Amendment Act, 105 of 1997. 
· Further, in order to mitigate the possible violation of the rights to dignity and bodily integrity which may be infringed upon when taking an intimate bodily sample, the Commission recommends that these types of samples only be taken from persons as an order of court. 
5.2. The Bill vests too much power with SAPS 
5.2.1.1
Definition of an ‘authorised person’

As noted in section 36D above, the Bill designates ‘authorised persons’ with the power to take DNA samples, in the form of a buccal swab, from any person or group of people suspected to have involvement in a Schedule 1 offence. Further, ‘authorised persons’ have the authority to ‘cause the taking of any other bodily sample by a registered medical practitioner or registered nurse’. Additionally, ‘authorised persons’ hold discretionary powers by which they may decide whether a DNA sample will have value in a criminal matter.

Clause 15E defines an authorised person as,

Any police official or member of the Independent Police Investigative Directorate referred to in the Independent Police Investigate Directorate Act, 2011 (Act No. 1 of 2011), who is not a crime scene examiner, but has successfully undergone the training prescribed by the Minister of Health under the National Heath Act, 2003 (Act No. 61 of 2003), in respect of the taking of a buccal sample.

The Commission expresses concern with the powers assigned to police officials with regard to the broad range of persons from which they make take a DNA buccal swab sample. The Commissions expresses specific concerns with the SAPS’ discretionary power to order (or ‘cause’ as it is worded in the Bill) the taking of an intimate bodily sample, and the power to decide whether a DNA sample will be of value in the investigation of a crime. The Bill further fails to mention the prerequisites for the training of police officials insofar as the categories or rank of police officials who qualify for training.  
5.2.1.2. Specific recommendations related to ‘authorised persons’
The Commission recommends that provisions to further regulate the power of police officials and prevent possible abuse of power should be included in the Bill. The Committee may wish to recommend the following to the drafters: 
1. Only senior police officials who have undergone training with the Department of Health should be eligible to take of buccal swabs, and therefore only designated senior police officials should be allowed to take such samples.

2. As mentioned above, the power ‘to cause’ intimate bodily samples should lie with the courts instead of the SAPS.
3. That strict regulations and guidelines on what constitutes whether a DNA sample will be of value in the investigation of a criminal matter, informs part of the training of police officers, in order to prevent the gratuitous taking of samples from persons not already found guilty of a criminal offence.
5.2.2.1.
SAPS as the custodian of the National Forensic DNA Database (NFDD)
At various clauses throughout the Bill, it is suggested that SAPS will be the custodian of the NFDD.
 The Commission expresses concern with the centralising of power of the NFDD to SAPS. In best practice jurisdictions such as the UK, DNA databases are kept a separate and independent entity from the police service, so as to ensure integrity, and to avoid possible contamination and misuse of power.
 
5.2.2.2. Recommendations related to the custodianship of the NFDD
The SAHRC recommends that the Committee revisits the provisions concerning the location of the NFDD, and consider the establishment of a separate and independent entity from SAPS. 

5.2.3.1.
Power given to the Minister of Police

The Bill provides the Minister of Police with discretionary powers to expand the categories of offence from which convicted persons are obliged to provide either a intimate or non-intimate bodily sample (clause 36D (1) (e) and (2) (d). In addition, clause 15T of the Bill allows for the National Commissioner of Police to issue ‘national instructions regarding all matters which are reasonably necessary or expedient to be provided for [...] in order to achieve the objects of this Chapter’. Although clause 15T (2) decrees that the national instructions must be tabled in Parliament, the powers granted by the Bill to SAPS are altogether too broad, leaving the door open to possible abuse of power and violation of individual’s rights and freedoms. 
5.2.3.2. Recommendations related to the powers vested in SAPS
The Committee may wish to consider decentralising some of the powers conferred on SAPS to the oversight board as conceptualised in Clause 15Y, in order to promote the transparency and accountability of the NFDD. 
5.3.1. The Bill does not include provisions on exoneration  

One of the most powerful tools of DNA evidence and DNA databases is its potential to exonerate individuals wrongly convicted of crimes. However, the Bill fails to include exoneration as one of its purposes.

Clause 15F details the purpose of the Bill:

The purpose of this Chapter is to establish and maintain a national forensic DNA Database in order to perform comparative searches to –

(a) Serve as a criminal investigative tool in the fight against crime;

(b) Where applicable, identify persons that might have been involved in the 
commission of offences, including those committed before the coming into 
operation of this Chapter;

(c) Where applicable, prove the innocence or guilt of accused persons; or

(d) Where applicable, assist with the identification of missing persons or 
unidentified human remains.

The lack of exoneration in the Bill overlooks the additional benefits of DNA evidence for wrongly accused or convicted persons and may be seen as a considerable hindrance to the Bill. 
5.3.2. Recommendations in relation to exoneration
The Committee may wish to consider the inclusion of an additional clause to 15F to the following effect: 
(e) Where applicable, assist as evidence to exonerate wrongly accused or convicted persons.  

In addition, it is recommended to the Committee that further discussions on, and policies emanating from the Bill, include reference to the potential to exonerate wrongly accused or convicted persons as one of its key purposes. 
5.4.1. The Bill lacks provisions regarding fair trial rights
One of the primary functions of DNA sampling is to gather evidence for use in a criminal trial. However, due to the objective nature of DNA data, there is a significant risk that this type of evidence will trump any other evidence which might prove the innocence (or guilt) of a suspect. Therefore, in best practice the use of DNA as evidence in court is regulated by certain legislated provisions which ensure that a suspects’ right to a fair trial is upheld. Examples of these provisions include the right of suspects to ask for their DNA sample to be retaken, and the right to request that DNA evidence from the crime scene be re-tested.
 

5.4.2. Recommendations relating to fair trail rights
Although the Commission is aware that the probative value of evidence cannot be fully regulated through legislation, it is suggested that the Committee consider adding provisions to the Bill, such as the ones outlined above from other best practice jurisdictions, to ensure that a suspect’s right to a fair trial, as enshrined in Article 14 of the ICCPR and section 35 (3) of the Bill of Rights, is not violated by the use of DNA evidence.
 And further, that an accused person is afforded their constitutional right ‘to adduce and challenge evidence’ against them as contained in section 35 (3) (i) of the Bill of Rights.

5.5.1. The Bill lacks adequate provisions relating to missing persons and unidentified human remains

The Bill details that one of its purposes is the establishment of a DNA database is to assist with ‘the identification of unidentified human remains or the identification of missing persons’ (clause 15F). However, the Bill does not go further in regulating how it can be used for this purpose. 

It is not clear from the Bill on which index DNA samples from missing persons and from unidentified human remains will be stored. Discussions in Parliament since the last draft of this Bill was published have deliberated on adding a further index, ‘Missing Person and Unidentified Human Remains Index’. 

The Commission supports an additional index relating specifically to this group of DNA samples instead of storing DNA samples from missing persons or unidentified human remains on any of the other indexes which may lead to confusion and misuse. However, the Commission advises the Committee to be wary of grouping together missing persons and unidentified human remains. Investigations relating to missing persons are quite different and separate to those relating to unidentified human remains and, because of this, would require different provisions related to retention. 

5.5.2. Recommendations relating to missing persons and unidentified human remains
It is recommended that two separate indexes (one relating to missing persons and the other to unidentified human remains) be created.  Additionally, that provisions are included relating to the removal of a missing persons’ DNA profile from the database when the case is finalised, in order to protect the individual’s right to privacy.
 
5.6.1.  The Bill lacks specific provisions related to familial searches

The Bill does not expressly detail whether the DNA database will be used to undertake familial searches – that is, where DNA samples from the crime scene are compared on the database to other similar DNA structures and a familial link is established.  Although this may demonstrate a close familial tie and assist in finding and arresting a suspect, it may also uncover familial ties which were previously unknown.  These type of familial searches have human rights implications and could lead to a challenge on the right to privacy, particularly in instance where innocent persons have been affected by the familial search.  
5.6.2. Specific recommendations related to familial searches 
The absence of a clause specifically relating to familial searches leaves the Bill open to abuse. The Commission therefore recommends that the Committee considers the following options under clause 15M (relating to Comparative Forensic DNA search and communication of information):

1. That familial searches are entirely not permissible
;

2. That familial searches may only be subject to an order of court
5.7.1 The Bill fails to provide a specific timeline in which DNA samples are to be loaded onto the database

Although the Bill stipulates that DNA samples must be destroyed three months after they have been loaded onto the database, no timeframe is given by which the samples must be loaded onto the database. Delays in adding samples to the database may lead to possible contamination or unregulated misuse of the sample.  
5.7.2. Recommendations on timelines relating to loading DNA samples on the NFDD 
The Commission therefore recommends the inclusion of a provision stipulating the timeframe in which samples must be loaded onto the database to be added into the Bill. It is suggested that a timeframe of 30 days is allocated for this procedure. 

5.8.1. The Bill’s provisions relating to ‘volunteers’ requires further expansion

According to the Bill, persons may voluntarily submit themselves to a DNA sample by an authorised person to be loaded onto the Volunteer Index of the NFDD. Clause 15K of the Bill stipulates that ‘the Volunteer Index shall contain forensic DNA profiles, from a bodily sample taken from a person with his or her informed consent’. The issue of ‘informed consent’ is qualified later in the clause as follows:

(2) For the purposes of this section, informed consent means that the volunteer consents, in writing, to the taking of a buccal sample, after a police official has informed him or her – 

(a) of the manner in which the buccal sample will be taken;

(b) that the volunteer is under no obligation to give a buccal sample;

(c) that the sample or the forensic DNA profile derived from it may produce evidence that might be used in a court of law; and

(d) that the buccal sample taken under this section, and the forensic DNA profile derived from it, may only be used for purposes related to the detection of crime, the investigation of an offence, the conducting of a prosecution, the identification of an offence, the conducting of a prosecution, the identification of unidentified human remains or the identification of missing persons.

5.8.2. Specific recommendations relating to ‘volunteers’  

The Commission expresses concern with the brevity of provisions related to volunteers.  In order to lessen the likelihood of such persons’ rights being violated as a result of their submission of a DNA sample, the Commission recommends the following:   

i. That the regulations provided for in clause 15K should be expanded to include:

1. that the volunteer submits his or her DNA sample freely, and without undue influence.

2. That the submission of the volunteer’s DNA sample is without fear, favour and prejudice.

ii. The SAHRC further recommends that all the references in the Bill to ‘informed consent’ be changed to ‘free and informed consent’.   

 5.9. Impact of the Bill on women and persons with disabilities 
The Bill does not make any reference to the impact of DNA sampling on women and persons with disabilities. 


5.9.1. Women
In regards to women, the lack of provisions relating to the taking of both buccal swabs and intimate swabs, raise serious human rights concerns with regards to womens’ right to dignity, the right to privacy and the right to bodily integrity, as enshrined in the ICCPR, theConstitution, and the International Covenant on the Elimination of All forms of Discrimination Against Women (CEDAW)
. It can be implied from the Bill that a male may perform DNA swabs on a female. This is concerning particularly in instances of where intimate swabs are taken. Cognisant of the medical ethical standards relating to obtaining intimate swabs, the Commission highlights that the Bill should be drafted to ensure the rights of women when collecting DNA samples. 


5.9.2. Specific recommendations related to women 
The Committee may wish to consider the following recommendations for inclusion in the Bill:  

1. In the circumstance of taking a buccal swab DNA sample from a female suspect, a female authorised officer must conduct the procedure. If there is not a female authorised officer immediately available, the taking of a buccal swab from a female suspect must be suspended until such a time when a female authorised officer is available. 

2. In the circumstance of taking an intimate bodily sample from a female suspect, a female registered medical practitioner or registered nurse must conduct the procedure.


5.9.3. Persons with Disabilities 
The lack of provisions regarding persons with disabilities leaves the door open for possible violations.  

5.9.4. Specific recommendations related to persons with disabilities
The Commission therefore urges the Committee to consult with the drafters of the Bill to insert provisions to the following effect
:

In taking the DNA sample from a person with disabilities, including mental and intellectual disabilities, the authorised person must ensure that - 

a. The sample is taken in a manner which does not impair the dignity of the person

b. The person from whom the sample is taken is fully aware and informed.

c. The sample is taken in the presence of a registered health practitioner or official from the Department of Social Development.  

5.10. Concerns related to children

5. 10. 1. General commentary: Children in conflict with the law: A rights based approach

The Commission’s discussion with regard to children deal with the rights of the child to dignity, bodily integrity, privacy, non-discrimination and to participate in decisions concerning him or her. Further, the Bill purports to treat children in conflict with the law in almost precisely the same manner it does adults. In the clauses which do make reference to children, there is no differentiation made between children of different ages, or stages of development. The Commission takes concern that this approach is contrary to the spirit and objects of both international and national norms and standards pertaining to children in conflict with the law.

On the basis of the above, the Commission recommends that the DNA Bill should necessarily create stand-alone provisions ensuring that children are protected from reprisal and ramifications in the event that DNA samples are required of them in the course of a criminal investigation, in terms of extraction of samples, disclosure of information and retention of records. The following will examine these provisions as they stand in the current version of the Bill, and illustrate the need to reconstruct them in a fashion congruent with existing legislation and international standards taking cognisance of a child-centred approach.
5.10.2.1.  The Right to Privacy, Dignity and Bodily Integrity 

With the proposed amendment by the Bill in its current form, section 36A of the Criminal Procedures Act 51 of 1977 will read as follows:
(2) Any police official who, in terms of this Act or any other law takes the fingerprints, a body print or bodily sample or ascertains any bodily feature of a child must-

(a) have due regard to the personal rights relating to privacy, dignity and bodily integrity of a child

(b) do so in a private area, not in view of the public

(c) ensure the presence of a parent or guardian of the child, a social worker or an appropriate person; and

(d) treat and address the child in a manner that takes into account his or her gender or age
The Bill thus purports to amend only a small segment of the existing provision, specifically through the insertion of the words “or bodily sample” in subsection (2). The Commission expresses the following concerns:

1. The Bill makes no provisions for ensuring that the child understands the procedures or its purpose.

2. There is no provision detailing that a DNA sample from a child should be undertaken by a suitable qualified professional.

3. There is no provision regulating when the consent of the child is sufficient, or where consent of a parent, guardian or appropriate adult is also required, in line with section 129 of the Children’s Act. 
Other jurisdictions confer considerably more protection. For example, in New South Wales, DNA samples may only be taken from a minor after a court order is obtained.
 Ireland has similar provisions under its Criminal Justice (Forensic Evidence and DNA Database System) Bill of 2010. This legislation regards children as part of a class of “protected persons” and prescribes that samples may be taken only with the consent or a parent or guardian or a court order. The Irish Bill also expressly excludes parents from giving consent in the event that he or she is a victim, is complicit in the offence or may obstruct the course of justice.


5.10.2.2. Specific recommendations related to children’s rights
In light of the above, the Commission recommends the following additional provision to be inserted in clause 36A:

(e) ensure that the child is made fully aware of the procedure, its meaning and its purpose;

(f) ensure that the DNA sample is taken by a person suitably qualified to take the sample from a child.
Additionally, the Commission recommends that the Committee exercises its oversight to ensure the provisions relating to the consent of the child and/or where appropriate, the child’s parent or guardian, are aligned to the Children’s Act.

5.10.3.1. The Question of Disclosure to a Parent or Guardian
Section 15M of the Bill states that:
(3) No person may disclose any information which he or she had obtained in the exercise of his or her powers or the performance of his or her duties in terms of this Act, except-

(e) for criminal defence purposes, to an accused person, or when the accused is a child, to his or her parent or guardian, or his or her legal representative.

Given the above mentioned principle of the paramouncy of the best interest of the child, it is submitted that conferring universal powers of disclosure to the child’s parent or guardian may cause undue prejudice or reprisal to the child concerned. The Child Justice Act has resolved this conflict through the inclusion of ‘or an appropriate adult’ to aspects of criminal procedure where such disclosure is indicated.
 
5.10.3.2. Recommendations relating to disclosure
The Commission recommends that ‘or an appropriate adult’ is included into the wording of Bill, in line with the Child Justice Act, as it provides an in-built mechanism of support for children who may not have a parent or guardian upon which to rely to protect them. 
5.10.4. The need for cohesion between the DNA Bill and the Child Justice Act

5.10.4.1. References to schedules of offences
The Bill makes continuous reference to criminal offences contained in the various Schedules of the Criminal Procedure Act. However, this is problematic because the Schedules of Offences set out in the Child Justice Act are structured in reverse order- with Schedule 1 containing the least serious offences and Schedule 3 the most. 
5.10.4.2. Recommendations related to schedules of offences
It is therefore recommended that where an offence has been referred to in the Bill on a “per schedule” basis, that this is aligned to the corresponding Schedule of the Child Justice Act. 
5.10.4.3. Criminal capacity and DNA sampling
While the provisions of the Criminal Law (Forensic Matters) Amendment Act 6 of 2010 provide that a child’s age, stage of maturity and development should be taken into account in extracting a bodily sample, at no juncture are the yardsticks relating to criminal capacity used as a means of determining the appropriateness of subjecting a child to DNA sampling. According to section 7 of the Child Justice Act, 
(1) a child who commits an offence while under the age of 10 years does not have criminal capacity and cannot be prosecuted for that offence [...]

(2)  a child who is 10 years or older but under the age of 14 years and who commits an offence is presumed to lack criminal capacity.

Furthermore, section 9 of the Act provides further that if a child is under the age of 10, the child may not be arrested. Section 20 provides that a child (regardless of age) may not be arrested for an offence contemplated in Schedule 1 (of the Child Justice Act) unless there are ‘compelling reasons to justify the arrest’.

5.10.4.4. Recommendations related to criminal capacity
The Commission therefore recommends that children under the age of 10 years; children over 10 years but under 14 years who have been deemed not to have criminal capacity; and all children suspected of a Schedule 1 Offence (in terms of the Child Justice Act) should be specifically excluded from having their DNA profiles included in the Arrestee or Offender Index.

5.10.4.5. Expungement of Forensic DNA Profiles

Clause 15Q of the Bill provides for the Retention, Storage and Expungement of Forensic DNA Profiles. Subsection (a) provides:
The forensic DNA profile in the Arrestee Index must be expunged within three years after the authorised officer has been notified that-

(i) a decision has been taken not to prosecute

(ii) a person is acquitted at his or her trial;

(iii) a person’s conviction is set aside on appeal or review;

(iv) a person is discharged at a preparatory examination

(v) no criminal proceedings with regard to such forensic DNA profiles were instituted against the person concerned in any court; or

(vi) the prosecution has declined to prosecute.

However, with respect to children, various concerns arise. 

1. A period of three years retention appears unduly restrictive towards a child. The question of retention of a DNA profile of a minor who was acquitted arose in the case of S and Marper v the United Kingdom where it was stated that:
The retention of the unconvicted persons' data may be especially harmful in the case of minors such as the first applicant, given their special situation and the importance of their development and integration in society. The Court has already emphasised, drawing on the provisions of Article 40 of the UN Convention on the Rights of the Child of 1989, the special position of minors in the criminal-justice sphere and has noted in particular the need for the protection of their privacy at criminal trials (see T. v. the United Kingdom [GC], no. 24724/94, §§ 75 and 85, 16 December 1999, 30 EHRR 121 ). In the same way, the Court considers that particular attention should be paid to the protection of juveniles from any detriment that may result from the retention by the authorities of their private data following acquittals of a criminal offence […].
 

2. The provisions in clause 15Q (a) do not make allowance for circumstances where a child has been diverted in accordance with Chapter 8 of the Child Justice Act. According to section 52 of the Child Justice Act, matters from Schedules 1, 2 and 3 may be diverted subject to the satisfaction of certain criteria.
 

The objectives of diversion are set out in section 51 of the Child Justice Act. Importantly, they include encouraging accountability, promoting the reintegration of a child into his or her family or community, prevention of stigmatisation of the child and the adverse consequences flowing from being subject to the criminal justice system, and promotion of the dignity and self-worth of the child. Read in its current form, the Bill thrusts children subject to diversion into a proverbial no-man’s land as it is unclear whether their profiles and/or samples should be retained while they carry out the requirements of their diversion programme. This is a complex question, and further enforces the need for free-standing provisions for instances involving children. 
3. Clause 15Q (f) provides:
The relevant DNA profile must, upon conviction of a child be retained on a database referred to in Chapter 5B, subject to the provisions relating to expungement or sentence of a child as provided for in section 87 of the Child Justice Act. 
The provisions of section 87 provide for instances where a criminal record of a child may be expunged, how this process should be undertaken, and the roles and responsibilities of various state officials in completing this process. There is, however, no official process provided for in either the Bill of section 87 in terms of removal of the child’s name from any kind of register. South African Law provides for the creation of other registers; among them, the National Child Protection Register and the Sex Offenders Register. In each case, specific provisions are made for the removal of names from the register or database.
 These provisions ensure that if a person is no longer required at law to have their names appear on the registers that they can be removed through a cogent and regulated process. Since entry of a name onto a register has consequences imposing a limitation of the rights of an individual, it is an important part of due process that removal of particulars can be effected with ease. 

4. In its analysis in General Comment 10 on Children’s Rights in Juvenile Justice, the Committee on the Rights of the Child stated that The United Nations Standard Minimum Rules for the Administration of Juvenile Justice (The Beijing Rules) provide relevant and detailed standards for the implementation of Article 40 of the UNCRC. 21.2 of the Beijing Rules states that ‘records of juvenile offenders shall not be used in adult proceedings in subsequent cases involving the same offender.’ However, the Commission is concerned that the Bill dos not distinguish between child/juvenile records/profiles and those of adults.


5.10.4.6. Recommendations relating to expungement 
1. The Commission recommends to the Committee that in the event that a child is found innocent, that any samples or profiles taken from a child in circumstances falling within the ambit of the Bill should be subject to expungement with immediate effect.
2. Given the intended purpose of diversion, the Commission advises that the period of retention should correspond with the period of retention of a child’s name on the Diversion Register contemplated in section 60 of the Child Justice Act.
3. It is submitted that an additional clause providing for the process of expungement is necessary.
4. In order to comply with Rule 21.2 of the Beijing Rules, as well as the Child Justice Act and Article 40 of the UNCRC, the Commission suggests that all records of convicted child offenders, including children convicted of a Schedule 3 offence, should be entitled to apply for expungement of their names from the Arrestee and Offender Indexes upon attaining majority after a stipulated period of time.
5.11.1. Understanding the nature and reason for the DNA sample 

In order to promote the rights of persons from whom DNA samples are taken, the Commission recommends that the Committee considers including in the Bill a clause detailing a prescriptive list of rights to be read to such persons before their DNA sample is captured. This is done with effect in other jurisdictions, such as New Zealand
, where criminally accused are read the following rights in a language and manner which is understood by them:

· that the Police explain they have reasonable grounds to believe the sample will confirm or disprove a suspect’s involvement in the offence

· that a suspect need not give a sample, and if they agree to by consent, that this consent can be withdrawn as any time before giving the sample 
· that the suspect may speak to lawyer before deciding whether to consent

· that the sample can be used in evidence against you in court

· that failure to consent, and there's good reason to suspect you committed the offence, the Police might apply to the District Court for a compulsion order requiring you to give the sample.


5.11. 2. Recommendations related to understanding the nature and reason for the DNA 

sample
The SAHRC recommends, at the very least, that the Bill should stipulate that any person from whom a DNA sample is taken is informed that the sample may be used by a court of law as evidence against them. The Commission therefore urges the Committee to ensure the inclusion of a section relating to the reading of their rights of persons from whom DNA samples are taken.

5.12.1 National Forensic Oversight Board

The Bill establishes a board to be known as the National Forensic Oversight Board (the Board) in clause 15Y. Clause 15Y (3) states that the South African Human Rights Commission will be formally invited ‘to be part of the Board or to participate in the proceedings of the Board’. At this stage the Commission is concerned about this inclusion and outlines the following reservations below.

The current functions of the oversight board as articulated in clause 15Y (6) of the Bill include:

(a) monitor the implementation of legislation relating to sample collection, forensic DNA analysis and the NFDD;

(b) make proposals on the governance and integrity of the NFDD;

(c) monitor and make proposals on the conducting and performance of the forensic DNA analysis and the NFDD;

(d) monitor compliance with ethical and privacy issues;

(e) propose minimum quality standards to be implemented and maintained in performing forensic DNA analysis and operations of the NFDD;

(f) promote public accountability and transparency with respect to performing forensic DNA analysis and operations of the NFDD; and

(g) advise the Minister in reviewing legislation, regulations, policy and protocols concerning matters under this Chapter and Chapter 3 of the Criminal Procedure Act.

These functions are broad ranging and would require experts in the related fields to ensure they are fully affected. It is not clear from the proposed members of the board, listed in 15Y (6), whether such experts are encompassed in its composition.   According to clause 15Y (6): 

(2) The National Forensic Oversight Board consists of – 

(a) a representative from the Department of Health;

(b) the Secretary of Police or his or her representative;

(c) a representative from the Department of Home Affairs;

(d) a representative from the Department of Correctional Services;

(e) a representative from the Department of Justice and Constitutional Development; and

(f) a total of two representatives appointed by relevant non-governmental organisations to collectively represent them, where in the opinion of the chairperson they can substantially contribute to the proceedings of the Board.

The Commission is concerned that as an oversight body will not be sufficiently independent given that the constituency of its members are largely from government organisations, and the Chairperson of the Board (the Minister of Police)
 will have the discretion to choose which non-governmental organisations may participate. As an oversight body to monitor the implementation of the Bill and to regulate the functioning of the DNA database, the Board ought to be an independent body.

Furthermore, recent discussions in Parliament have considered integrating a complaints mechanism as part of the functions of the oversight board. Although the Commission applauds the recognition of the need to have an effective oversight mechanism for processing complaints, the Commission is concerned that the current government constituents of the board will compromise the independence and effectiveness of such a complaints mechanism were it to be built into the oversight board as it is currently conceptualised. 

5. 12. 2. Recommendations related to the National Forensic Oversight Board
In order to address the issues of independence and required expertise with regards to the oversight board, the Commission recommends, in keeping with the Committee’s study of the UK National DNA  Database, that the oversight board is divided into two bodies similar to those which form part of the UK’s DNA system. This would entail having one structure similar to the UK’s Strategic Board, which consist mainly of government departments; and a second structure similar to the UK’s National DNA Database Ethics Group which would be an advisory non-department public body providing overall ethical guidance to the strategic board. 

It is furthermore recommended that the Committee reconsider the appropriateness of the Minister of Police as the Chairperson of the board, and suggest instead that an independence person is elected. 

5.13. Other issues of concern

The following issues are, in addition to the above, of concern to the Commission. 

5.13.1. Financial implications of the Bill

In light of recent discussions in Parliament, the passing of the Bill will have considerable financial implications on the State. The Commission advises that Parliament exercise stringent oversight on the Department so as to ensure that the cost of the Bill aligns with the implementation plan as drafted by relevant government departments. 
5.13.2. Training of Police officials

The Commission advises that the training of police officers on DNA sampling and collection to be conducted regularly and on an ongoing basis. And further, that the training takes a human rights approach, to ensure that police awareness of the human rights implications of their actions with regards to DNA sampling and collection is fully understood, in order to avoid possible violations. 

5.13.3. Alignment with the Criminal Law (Forensic Procedures) Amendment Act 6 of 2010

The Commission wishes to advise the Committee to ensure that the Bill in question is fully aligned with the Criminal Law (Forensic Procedures) Amendment Act 6 of 2010, concerning the collection, storage and use of fingerprints.  

5.13.4. Chain of custody of DNA samples

The Commissions takes concern with the lack of specific regulations relating to the chain of custody of DNA samples to avoid possible contamination and misuse. 

5.13.5. Foreign and International law enforcement agencies

Clause 15N bestows authorised officers with the power to provide a ‘foreign state or a recognized international organisation, tribunal or entity’ with a DNA profile from the Crime Scene Index, subject to the international obligations of the Republic. The Commission suggests that the drafters of the Bill revisit this clause in order to improve its clarity.

5.13.6. Parliamentary discussions on the role of the Information Regulator

Discussions in Parliament on the nature of the oversight board have considered integrating a complaints mechanism for the NFDD into the proposed Information Regulator under the Protection of Personal Information Bill. The Commission recognizes that many of the complaints that may hypothetically be received will concern the section 32 of the Constitution, the right to access information. However, the Commission is concerned that if the envisaged complaints mechanism resides within the Information Regulator, this will seriously hinder individuals’ right to administrative action and redress if the substance of the complaint is anything other than the right to information. The Commission therefore urges the Committee to take heed of this in deciding the location of the complaints mechanism.  

6. Conclusion
The Commission acknowledges the value of DNA evidence in the fight against crime and in improving the efficiency of the criminal justice system. However, the Commission cautions the Committee to the human rights implications contained in the Bill. The Commission encourages the Committee to consider the recommendations of the SAHRC during its further deliberations on the Bill and is available for further engagements if required.
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