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3 September 2013
THE CRIMINAL LAW (FORENSIC PROCEDURES) AMENDMENT BILL [B9B – 2013]: HISTORICAL OVERVIEW AND DISCUSSION OF MAIN PORTFOLIO COMMITTEE AMENDMENTS
1. INTRODUCTION 
In 2010 Parliament passed the Criminal Law (Forensic Procedures) Amendment Bill [B2 – 2009]
 relating to fingerprints, body prints and photographic images which gives the South African Police Service (SAPS) access to the electronic fingerprints stored in the databases of the Departments of Home Affairs and Transport, in addition to its own convicted persons fingerprint database. The Bill had originally contained provisions relating to DNA and the establishment of a national DNA database, but this part of the bill was not passed as the Portfolio Committee on Police was of the view at the time that more information was needed on DNA to enable Parliament to process such legislation. 
At present, therefore, South Africa does not have a legal framework governing the collection, analysis and use of DNA and the establishment of a national DNA database. The Criminal Law (Forensic Procedures) Amendment Bill [B9B – 2013] currently before the Select Committee for Security and Constitutional Development is aimed at addressing this situation by, inter alia, providing for the establishment, administration and maintenance of a National Forensic DNA database (NFDD), to allow for comparative forensic DNA searches and the retention, storage and destruction of DNA samples and forensic DNA profiles.

This paper provides a brief overview of the main Portfolio Committee on Police (“PC Police”) amendments to the Criminal Law (Forensic Procedures) Amendment Bill [B9B – 2013]. A summary of the Bill is provided in the Memorandum on the Objects of the Bill on p22 of the Bill.
This paper must be read in conjunction with the Report of the Portfolio Committee on Police Study Tour to Canada and the United Kingdom (24 June – 10 July 2011) which also contains a Glossary with a description of various terms and acronyms referred to in the Bill which might be very useful during deliberations on the Bill. 
The Study Tour Delegation included the Chairperson and Members of the Portfolio Committee on Police, representatives from the State Law Advisers responsible for drafting the Bill, the Head of Quality Assurance at the Forensics Science Laboratory (FSL) of the South African Police Service (SAPS); and the Researcher for the Select Committee on Security and Constitutional Development. 

In order to put the Bill in perspective a brief summary is provided of historical events (2009 to 2013) leading up to its introduction in Parliament (see pages 5 to 6 of the Study Tour report); the adoption of the Criminal Law (Forensic Procedures) Amendment Bill [B9B -2013] by the National Assembly (NA) on 22 August 2013; and its subsequent transmission to the National Council of Provinces (NCOP) for consideration. 

2. HISTORICAL OVERVIEW

2.1 DNA AND THE CRIMINAL JUSTICE SYSTEM 
The Criminal Law (Forensic Procedures) Amendment Bill [B9B – 2013] essentially deals with the evidential value of deoxyribonucleic acid (DNA)
 insofar as it relates to the criminal justice system. As the introduction to the Study Tour Report notes, DNA is increasingly used as an investigative tool in crime fighting. Every person or object that comes into contact with a crime scene leaves DNA evidence behind, e.g. specks of blood, fibres or fingerprints, which can be used in court to strengthen the prosecution’s case. However, DNA evidence (unlike fingerprint evidence) cannot be used on its own and must be corroborated by other evidence. This means that thorough police investigations are crucial to secure successful convictions in court. 
As mentioned previously, South Africa has to date not yet established a legal framework to facilitate the collection and analysis of DNA. Forensic DNA analysis was introduced in South Africa in 1991 and was performed mainly in criminal and paternity casework. While DNA evidence has been used in South Africa in criminal investigations to the extent permitted by the Criminal Procedure Act No 51 of 1977, this is done on a case-by-case basis.

· Section 37 of the Criminal Procedure Act (CPA) as amended by Chapter 3 of the Criminal Law (Forensic Procedures) Amendment Act No. 6 of 2010, permits blood samples to be taken from arrested and convicted persons. It authorises the police to take the necessary steps to ascertain whether the body of an accused person has “any mark, characteristic or distinguishing feature or shows any condition or appearance”. 
· Section 37(1)(c) and (2)(a) of the CPA states that a blood sample for the ascertainment of the bodily features of an accused must be taken by either a medical officer of any prison or any district surgeon, any registered medical practitioner or registered nurse and cannot be taken by a police officer. A police official can request that a blood sample be taken, or a court can issue an order for such sample to be taken where a police official is not empowered under section 37(1) to request such sample. (See also pages 8 to 9 of the Study Tour Report, “History of the use of DNA in South Africa”).
2.2 THE CRIMINAL LAW (FORENSIC PROCEDURES) AMENDMENT BILL [B2 – 2009]
In January 2009 the Criminal Law (Forensic Procedures) Amendment Bill [B2 – 2009] was introduced in Parliament and referred to the Ad Hoc Committee on the Criminal Law (Forensic Procedures) Amendment Bill on 13 January 2009. 
[B2 – 2009] was aimed at inter alia providing a legislative framework in respect of the taking and storage of DNA samples and DNA profiles; and the establishment and regulation of the administration of a National DNA Database. It sought to address gaps in our current legislation dealing with the collection, storage and use of fingerprint and DNA evidence. Our current law also does not provide for the establishment and administration of a DNA database. The Criminal Procedure Act currently only regulates the taking of blood samples in criminal cases and the ascertainment of other bodily features. The Bill would therefore expand the powers of the police to collect and store DNA samples and fingerprints, and to establish and administer a DNA database. The Bill provided for safeguards and penalties to ensure that such evidence was collected, stored and used only for purposes relating to the detection and investigation of a crime, and prosecution in respect thereof. It also sought to give the police access to the electronic databases of the Department of Home Affairs containing fingerprints of 31 million citizens and approximately 2,5 million foreigners, and the Department of Transport where 6 million thumbprints are stored. At the time the police database only stored fingerprints of convicted persons. 

The Memorandum on the Objects of the Bill stated that access to a DNA database and an expanded fingerprint database would greatly enhance the capacity of the police in its fight against crime. 
In particular the following advantages of a DNA database were noted:

· It would help the police to detect more crimes and match suspects to crime scenes; and increase the likelihood of identifying unknown perpetrators and would also assist in linking perpetrators with multiple crime scenes;
· More suspects would make use of plea bargain procedures where evidence has positively linked them to crime scenes; 
· DNA and fingerprint evidence could be used to prove the innocence of an accused;  
· The Bill would also incorporate a provision regarding the use of DNA in certain instances to identify missing persons or unidentified human remains.
As part of its deliberations on the Bill, the Ad Hoc Committee held public hearings, visited the SAPS’s Forensic Science Laboratory (FSL); and also interacted with SAPS and other role players. 
However, due to the upcoming 2009 elections and the fact that the term of the Third Parliament was drawing to a close, the Ad Hoc Committee was unable to finalise the processing of the Bill. 
The findings and recommendations of the Ad Hoc Committee is contained on page 6 of the Study Tour Report. 
The Ad Hoc Committee acknowledged the importance of the Bill in the fight against crime and regarded it as a priority and integral to achieving Government’s commitment to revamp the criminal justice system (CJS). The Ad Hoc Committee recommended that the Fourth Parliament consider the Bill as a matter of urgency and that South Africa needed to obtain more information on the subject matter of the Bill in order for Parliament to proceed with such legislation. It was considered expedient that South Africa learn from international experiences to avoid the possibility of legal challenges to the Bill.
2.3 FOURTH PARLIAMENT: PROCESSING OF THE CRIMINAL LAW (FORENSIC PROCEDURES) AMENDMENT BILL [B2 – 2009] BY PC POLICE (2009- 2013)
On 7 July 2009 the bill was revived by the Fourth Parliament by a Resolution of the NA and referred to the Portfolio Committee on Police on 2 September 2009. Processing of the Bill started afresh, aided by the research and prior information that had been gathered and considered by the Ad Hoc Committee in the Third Parliament. However, the briefings by SAPS and the implementation plan did not provide the Portfolio Committee with a complete picture of how the Bill would be implemented and the costs and other implications in this regard. 
It was therefore decided to split the bill. The part of the Bill that dealt with DNA issues was not passed. Thus the Criminal Law (Forensic Procedures) Amendment Bill [B2 – 2009] proceeded with only dealt with issues relating to fingerprints, body prints and photographic images. It was passed by the NA on 2 June 2010; and by the NCOP on 31 August 2010. The Bill was enacted on 11 October 2010 as the Criminal Law (Forensic Procedures) Amendment Act No. 6 of 2010. 

In 2011 the PC Police undertook a Study Tour to Canada and the United Kingdom in anticipation of new proposed DNA legislation to be introduced in Parliament. 
2.4 PC POLICE STUDY TOUR TO CANADA AND THE UNITED KINGDOM 2011: SELECTED ISSUES FOR CONSIDERATION
The Study Tour Report contains a discussion of all relevant issues concerning DNA. In this paper specific issues are referred to with reference to selected provisions of the Bill. The most important general issues emanating from the Report (see 6.3 on pages 41-43 and the Conclusion p44 -45) can be summarised as follows:
· The evidential value of DNA cannot be denied. However, it is important for the public to have realistic expectations about the capabilities of DNA and the implementation of DNA legislation once passed.
· Whilst acknowledging the role of DNA in the fight against crime, it must be pointed out that DNA evidence in itself cannot solve crimes, but can merely assist the police in the investigation of crime and must be used in conjunction with other evidence. 
· DNA evidence was found to be less effective in helping to solve serious crimes like rape and murder, as opposed to property crimes like break-in and entry. 
· The comparison of fingerprints obtained from the crime scene is equally important and should be equally emphasised. Parliament has passed legislation on fingerprints. The importance of thorough police investigation skills, among other things, to follow up on leads and other corroborative evidence is also emphasised.
· The safeguarding of DNA samples against contamination (from the time of taking right through the chain of custody) is important to ensure the quality and integrity of samples; and to ensure that DNA evidence will be accepted by the courts. 
· Although no conclusive statistics were available, it was found in the United Kingdom (UK) that convicted persons whose DNA profiles were contained in the national DNA database (NDNAD) were not deterred from re-offending, meaning that a national offender index or database is not a deterrent to committing crimes or re-offending.
· The countries visited during the Study Tour were both first world countries, with bigger national budgets and better police facilities compared to South Africa which also has a much higher crime rate than these countries. It will therefore take some time before South Africa will be able to see an improved criminal justice system that is on par with these countries as far as the introduction of DNA legislation is concerned.
3. CURRENT DEVELOPMENTS - THE CRIMINAL LAW (FORENSIC PROCEDURES) AMENDMENT BILL [B9B – 2013]
In terms of the Memorandum on the Objects of the Bill the SAPS’s new policy on the Establishment and Administration of a National DNA database (presented to the PC Police following its 2011 International Study Tour) had formed the basis for the drafting of the bill.

The Objects of the Criminal Law (Forensic Procedures) Amendment Bill [B9B – 2013] are set out in Clause 6 of the Bill. The Bill amends, inter alia, the SAPS Act in order to provide for the establishment, administration and maintenance of a National Forensic DNA database and the various indices (listed below); provide for comparative forensic DNA searches and communication of information, compliance with the quality management system, the retention, storage and destruction of samples and forensic DNA profiles, offences and penalties.

The Bill also provides for regulations which must be made by the Minister pertaining to the collection, storage and use of forensic DNA evidence, the regulation of Parliamentary oversight, access and security and the establishment and composition of a National Forensic Oversight and Ethics Board, which is also empowered to assess, and to report on or refer complaints filed regarding the possible abuse of DNA samples and profiles to other relevant authorities. It allows for familial searches in respect of missing persons and unidentified human remains.

Overview of selected provisions in the bill:

· DNA evidence can be used to secure a conviction of a person, and can also be used to prove the innocence of a person charged or suspected of a crime and exonerate convicted persons.

· The provisions of the Bill will apply retrospectively to allow for DNA samples to be collected from persons being held in correctional facilities.

· DNA searches can be used to assist in tracing missing persons and identify human remains.

· Children: The Bill seeks to align its provisions relating to the taking of DNA samples and the retention and removal of the DNA profiles of children with that of the Child Justice Act to ensure that the rights of children are protected. 
· Consent: While the Bill makes it compulsory for the DNA of certain groups of persons to be collected, DNA samples for investigation purposes can only be taken with the consent of the person concerned and that a warrant must be obtained from a magistrate or a judge where such consent is not given.
· Non-intimate and intimate samples: The Bill distinguishes between “non-intimate” and “intimate” samples, from whom such samples can be taken from and which persons are authorised to take such samples in each case. Non-intimate samples include a sample of hair (other than pubic hair); samples taken from a nail or under a nail, a swab taken from the mouth (buccal swab); a blood finger prick or a combination of these. An intimate sample is a sample of blood or pubic hair or a sample taken from the genitals or anal orifice area of the body of a person, excluding a buccal sample.

· Buccal sample: a buccal sample can be taken from convicted persons, arrestees and volunteers by authorised persons i.e. any police official or member of the Independent Investigative Directorate (excluding the crime scene examiner) who successfully underwent the relevant training prescribed by the Minister of Health under the National Health Act. (see illustration on p7 of this paper)
· Penalties: The Bill provides for imprisonment of up to 15 years or a fine in the case of a juristic person for offences committed relating to the use of DNA samples or information on the NFDD.

· A National Forensic Oversight Board will oversee and deal with complaints relating to the NFDD.  

· Implementation and costs: The PC Police was informed that it would take 551 days before the DNA system was up and running. In terms of the table provided on p23 of the Bill, it is estimated that the implementation costs (development, deployment and operational costs) over a period of three years will amount to a total of R1. 26 billion (R182.63 million in 2013/14; R535.17 million in 2014/15; and R546.96 million in 2015/16).
3.1
GRAPHIC REPRESENTATION OF CRIME SCENE ILLUSTRATING SELECTED FORENSIC PROCEDURES / TERMS IN THE BILL

The Bill describes a crime scene sample as physical evidence retrieved from the crime scene or any other place where evidence of the crime may be found and may include physical evidence collected from the body of a person, including a sample taken from a nail or from under the nail of a person. Every person or object that came into contact with a crime scene leaves DNA evidence behind, e.g. specks of blood, fibres or fingerprints.
(i) PRESERVING THE CRIME SCENE
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Uniformed police officers are usually the first at a crime scene. They are trained to cordon off anything which may potentially be relevant, e.g. a car or a door which an offender may have touched. An outer cordon excludes anyone but police officers. An inner cordon is where the main forensic evidence is expected to be found. In terms of the Bill, the crime scene will be examined by crime scene examiners. The precise area of the scene, as well as a "common approach path" (the route set out from the outer perimeter tape of the crime scene to the victim or key area of the crime) to the body or key bits of interest must establish be established. It must also be checked which persons, such as police or ambulance crews, had access to the crime scene in case footprints need to be eliminated. The Bill establishes an Elimination Index for this purpose. 
(ii) COLLECTING EVIDENCE FROM CRIME SCENE
Taking a swab sample
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Common examples of trace evidence that can be collected from a crime scene include body fluids such as mucus, semen, saliva, blood or chemicals. 
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Physical evidence
Items found at the crime scene, e.g. a knife, cigarette butt, hair, nails, fibre, bullet casings are photographed or sketched in location. They are logged, packaged and labelled before being sent for forensic examination at the laboratory.

The body

[image: image8.jpg]


[image: image9.jpg]



In a murder case, a body may remain in place for several hours before it is removed from the scene to allow all the necessary tests to be carried out. Pathologists may be asked to visit the scene so they can put the body into context when carrying out the post-mortem examination.
(iii) [image: image10.png]—

e

3
g

i

) PARLIAMENT



BUCCAL SWAB (a sample of cellular material taken from the inside of a person’s mouth) 
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In terms of the Bill a buccal sample can be taken from convicted persons, arrestees and volunteers by authorised persons i.e. any police official or member of the Independent Investigative Directorate (excluding the crime scene examiner) who successfully underwent the relevant training prescribed by the Minister of Health under the National Health Act.
The following sections briefly sets out the main PC Police amendments to the Bill.

4. MAIN PC POLICE AMENDMENTS TO [B9B – 2013]
4.1.
MEMORANDUM ON THE OBJECTIVES OF THE BILL (“THE MEMORANDUM”) - FINANCIAL IMPLICATIONS FOR STATE
The PC Police amended the Memorandum to include under “Financial Implications for State” a table with an estimate of costs (provided by SAPS), broken down over a three year period.
It is estimated that the implementation costs over a three-year period will amount to R1.26 billion by the end of the 2015/16 financial year. Although the PC Police was not satisfied with the implementation costs information provided by SAPS, it decided to adopt the Bill to allow for its implementation while processes are put in place to get the new system up and running. It was decided that SAPS must provide quarterly implementation and expenditure reports to Parliament to allow it to monitor the implementation of the Bill. 
4.2
AMENDMENT TO CRIMINAL PROCEDURE ACT 51 OF 1977 (CPA)
A list of crimes was added to Schedule 8 in the Criminal Procedures Act in respect of which SAPS will be obliged to take DNA. These include serious and violent crimes such as treason, terrorism, murder, rape, sexual offences, robbery, housebreaking, torture and trafficking in persons. 
4.3
AMENDMENT TO THE SOUTH AFRICAN POLICE SERVICE ACT NO 68 OF 1995 (SAPS ACT)
THE BILL INSERTS A NEW CHAPTER 5B INTO THE SAPS ACT which establishes a national DNA database and sets out the purpose of comparative searches to be conducted on the DNA database  as follows: 
· As a criminal investigative tool in the fight against crime; 
· To identify persons who might have been involved in the commission of offences, including those before the Bill comes into operation;
· To prove the innocence or guilt of an accused person in the defence or prosecution of that person; 
· To assist with the identification of missing persons or unidentified human remains; 
· To exonerate convicted offenders. 
4.4
INDICES AND SUB-INDICES (is it possible to define)
· The Bill establishes six different categories of indices:
(i) Crime Scene Index (samples include those found in or on the body of victim or on anything worn or carried by the victim or suspect).
(ii) Arrestee Index (profiles of arrested persons must be removed when (a) he or she is a child and is diverted in accordance with the Child Justice Act,(b)a decision was made not to prosecute that person; (c) the person is discharged at a preparatory examination; or (d) person is acquitted at his or her trial).
(iii) Convicted Offender Index (samples of persons from Arrestee Index who were subsequently convicted of an offence; or samples taken from persons convicted of an offence either before or after the coming into operation of the Bill).
(iv) Investigative Index (buccal swab) taken with informed consent of a person or the parents of a minor.  Must be removed within three months after finalisation of a case). 
(v) Elimination Index - the DNA profile of all new SAPS recruits must be loaded into the Elimination Index. The PC Police urged the Minister of Police to hold discussions with SAPS management and the unions regarding the possibility of including samples of all SAPS members into the Elimination Index on a voluntary basis, and to amend the Bill at a later stage to make this requirement compulsory.
(vi) Missing Persons and Unidentified Human Remains Index provides for familial searches. This index and familial searches will also be used in cases of natural disasters or big accidents. 
· Children: sub-indices will be created for children. The applicable rules relating to the removal of children’s profiles have been aligned with the Child Justice Act, 2008.
4.5
RETROSPECTIVE APPLICATION OF BILL TO OFFENDERS
The Bill will apply retrospectively to convicted offenders, remand detainees (RDs) and those out on bail for Schedule 8 offences. This is due to the high rate of re-offending and the fact that the systems used by the various CJS departments are not integrated. SAPS will conclude a Memorandum of Understanding with the Department of Correctional Services (DCS) to take the DNA of offenders and store their profiles on the database. This will also alert SAPS should a suspect they are looking for be in a DCS facility. 
4.6
COMPLIANCE WITH QUALITY MANAGEMENT SYSTEMS
The Bill provides for compliance with quality management systems to ensure that the DNA evidence cannot be challenged in court. 
4.7
ANALYSIS, RETENTION, STORAGE, DESTRUCTION, AND DISPOSAL OF SAMPLES 
Clause 15Q provides for the analysis, retention, storage, destruction, and disposal of samples. Only crime scene samples will be kept indefinitely. All other samples will be destroyed within three months after the profile has been loaded into the National Forensic DNA Database (NFDD). 

4.8
PENALTIES FOR OFFENCES RELATING TO DNA SAMPLES AND DATABASE INFORMATION 
The Bill provides that offences committed in connection with the abuse, misuse, manipulation, disclosure, loss of, damage to, or the unauthorised destruction of information on the National Forensic DNA Database and DNA samples are liable, upon conviction, to imprisonment not exceeding 15 years for a natural person, and a fine for a juristic person. It is hoped that a strong deterrent will ensure that insurance and medical companies do not entice SAPS members to provide them with DNA profiles unlawfully. 

4.9
TRAINING, PUBLIC AWARENESS AND NATIONAL FORENSIC OVERSIGHT BOARD
In terms of the Memorandum the implementation of the Bill must be accompanied by a communication strategy to the public; and training for all role players in order to create awareness amongst everyone regarding the importance of DNA evidence and the need not to contaminate crime scenes. 

Clause 15T makes provision for training and awareness programmes. The Secretariat for Police must ensure the development of guidelines for awareness programmes and the development, implementation, monitoring and assessment thereof monitored. 
Clause 15V establishes a National Forensic Oversight Board which will inter alia have an advisory and oversight function, in addition to receiving complaints from members of the public regarding alleged abuse of their DNA.
4.10
IMPLEMENTATION AND COSTS
It was stated previously that the PC Police amended the Memorandum to include, under “Financial Implications for State”, a table with an estimate of costs (provided by SAPS), broken down over a three year period. It is estimated that the implementation costs will amount to R1.26 billion by the 2015/16 financial year. Although the PC Police was not satisfied with the implementation costs information provided by SAPS, it decided to adopt the Bill to allow for its implementation while processes are put in place to get the new system up and running. 
It was decided that SAPS must provide quarterly implementation and expenditure reports to Parliament to allow it to monitor the implementation of the Bill. Although the implementation of the Bill and the cost to the state would be high, the Portfolio Committee was of the view that the Bill was needed and that, when properly implemented, the benefits to be derived from it will outweigh the initial financial costs associated with the Bill. 

5. CONCLUSION: ISSUES FOR CONSIDERATION BY SELECT COMMITTEE 

As illustrated in the historical overview part of this paper, the processing of legislation on the use of DNA and the establishment of a national DNA database has been coming on since 2009. Parliament and representatives from inter alia the SAPS, the State Law Advisers, Forensic Science Laboratory and public organisations have collaborated in an unprecedented manner to arrive at a common understanding of what a national DNA database for South Africa, and legislation in this regard, should contain. This can be seen, from 2009 to date, by the information provided during the processing of the bill, public input and the study tour report of the PC Police. 
On the occasion of the voting on the bill in the National Assembly, it was cautioned that “the bill is not the silver bullet that will put an end to crime, but it will go a long way, supported by proper investigation, to increase our guilty verdicts in court. It will go a long way in providing justice to the women and children who are the victims of rape, murder, and other violent crimes”.
 

The issue of costs in respect of the implementation of the Bill and the lack of integration among CJS cluster departments (despite the huge amounts spent to date on upgrading ICT systems in the CJS) were raised as major concerns by the PC Police. SAPS indicated that it would take 551 days before the DNA system was up and running. In terms of the table provided on p23 of the Bill, it is estimated that the implementation costs over a period of three years will amount to a total of R1. 26 billion by the end of the 2015/16 financial year. 
Notwithstanding the inadequate information provided concerning the costing of the Bill, the PC Police and the National Assembly adopted the bill to allow for its implementation while processes are put in place to get the new system up and running. It was acknowledged that the Bill was needed and had the potential to enhance the fight against crime - future benefits to be derived from its implementation will outweigh the expenditure in this regard. SAPS must, however, provide quarterly implementation and expenditure reports to Parliament to allow it to monitor the implementation of the Bill. 
______________________________________________________________________________
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