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Memo: Notes on the Australian Legal Profession Legislation (2011)
1. Background

The responsibility for regulating lawyers in Australia lies with individual States and Territories and not with the Commonwealth. Each State or Territory has separate laws and regulatory bodies to manage the regulation of its lawyers. Notably, Australian practitioners cannot practice nationally and must meet differing State requirements for registration and insurance if they intend to apply their skills across jurisdictions. 
In 2004, the Australian Federal Government and key States began a process to regulate the legal profession nationally by bringing together eight different regulatory frameworks. A model Bill was developed, which was incorporated into the Legal Professions Acts in all States and Territories, except South Australia. More recently, however, the Council of Australian Government’s (COAG) established a taskforce to develop a draft Legal Profession National Law and National Rules. These were agreed to in May 2011.
Briefly, the National Law creates new national bodies – a National Legal Services Board and National Legal Services Commissioner to oversee the regulation of the profession together with the Courts and to develop National Rules. The national legal profession reforms will enhance consumer protection, protect the independence of the legal profession and help ensure access to justice.
However, not all States have agreed to the implement the reforms. In July 2012, New South Wales, Victoria, Queensland and the Northern Territory had agreed to participate –these four states have 85% of Australia’s practicing attorneys. Since then, however, Queensland has withdrawn from the process, while it remains unclear whether the Northern Territory will participate. NSW and Victoria are to go ahead with the reforming legislation from 1 July 2013.

This memorandum provides an overview of targeted aspects of the Australian Legal Profession National Legislation that may be pertinent to the Committee’s deliberations, specifically the provisions relating to legal costs/fees and the disciplinary process. (For ease of reference, the relevant provisions of the National Legislation are annexed).The intention is to provide a comparative perspective. Given time constraints, however, the document tends to be descriptive of the relevant provisions, rather than analytical and is therefore limited in this respect. Closer comparison of the provisions relating to the Commissioner and the Ombud provisions contained in the Legal Practice Bill to indentify similarities and differences, for example, would naturally expand on the comparative perspective and may be considered.
2. Legal costs/ fees (Part 4.3)
The Australian National Legislation provides that legal costs charged must be fair and reasonable in all the circumstances and must, in particular, be proportionately and reasonable incurred and be proportionate and reasonable in amount. The provisions appear to be client/consumer-orientated, setting out client rights and the obligations of practitioners. Importantly, there is provision for cost disclosure and the right to negotiate a cost agreement. Contravention, whether it is over-reaching or the failure to comply with the disclosure provisions, is a disciplinary matter.
Factors to be taken into account when determining whether the costs charged are fair and reasonable are:

· The level of skill, experience, specialisation and seniority of the lawyers concerned; 

· The level of complexity, novelty, or difficulty of the issues and the extent to which the matter involved a matter of public interest; 
· The labour and responsibility involved; 

· The circumstances in acting on the matter, including for example the urgency of the matter; time spent on the matter; the time and place when business was transacted on the matter; and the number and importance of the documents involved); 
· The quality of the work done.

· The retainer and instructions given.
Interestingly, the legislation requires that a law practice must avoid acting in a way that unnecessarily results in increased legal costs payable by a client and in particular must act reasonably to avoid unnecessary delay resulting in increased legal costs.

2.1. Costs disclosure

A law practice must when taking instructions, or as soon as practicable after, provide the client with information disclosing the basis on which the legal costs will be calculated in the matter and an estimate of the total legal costs. Also, a client must be informed if there is any significant change to anything previously disclosed, including information about any significant change to the legal costs that will be payable by the client.

The following information must be provided in writing to the client relating to significant changes to anything previously disclosed: 
· A sufficient and reasonable amount of information about the impact of the change on the legal costs that will be payable to allow the client to make informed decisions about the future conduct of the matter.

· Information about the client’s rights, which are to negotiate a costs agreement with the law practice and to negotiate the billing method (for example, by reference to timing or task); and to receive a bill from the law practice and to request an itemised bill after receiving a bill that is not itemised or is only partially itemised and to seek the assistance of the Commissioner in the event of a dispute.

· The law practice must take all reasonable steps to satisfy itself that the client has understood and consented to the proposed course of action for the conduct of the matter and the proposed costs after being given that information.

2.2. Non-compliance with disclosure obligations

If a law practice contravenes the disclosure obligations the:

· Costs agreement is void.
· The client is not required to pay the legal costs until they have been assessed or any costs dispute has been determined by the Commissioner.
· The law practice must not commence or maintain proceedings for the recovery of any or all of the legal costs until they have been assessed or any costs dispute has been determined by the Commissioner. 
· The contravention is capable of constituting unsatisfactory professional conduct or professional misconduct.

2.3. Cost agreements

A client has the right to require and to have a negotiated costs agreement, which must be in writing, with the law practice. 
2.4. Certain costs agreements are void

A costs agreement that contravenes any provision relating to legal costs is void and there are consequences for the law practice in terms of recovery of the costs.

2.5. Responsible principal for bill

A bill given by a law practice, or a letter accompanying the bill, must either be signed by a principal of the law practice designated in the bill or letter as the responsible principal for the bill; or must nominate a principal of the law practice as the responsible principal for the bill. If this does not occur, then each principal of the law practice is taken to be a responsible principal for the bill. Notably, it is the principal who is accountable if there is over-reaching and can be disciplined.
2.6. Progress reports

A law practice must give a client, on reasonable request, without charge and within a reasonable period, a written report of the legal costs incurred by the client to date, or since the last bill (if any), in the matter.

2.7. Notification of client’s rights
A law practice must ensure that a bill includes or is accompanied by a written statement setting out the avenues that are open to the client in the event of a dispute in relation to legal costs and any time limits that apply.

2.8. Unreasonable legal costs—disciplinary action

Charging more than what are fair and reasonable legal costs is capable of constituting unsatisfactory professional conduct or professional misconduct. Interesting, the responsible principal/principals for a bill given by the law practice is accountable whether or not he/she had actual knowledge of the bill or its contents  or had actual knowledge that the legal costs were unfair or unreasonable (unless it would be unreasonable to hold him/her accountable in the circumstances).
3. Dispute resolution and professional discipline – complaints (Chapter 5)
Although the Supreme Courts retain jurisdiction, discipline is dealt with by a National Legal Services Commissioner. Complaints relating to consumer matters are determined by the Commissioner. The Commissioner also determines disciplinary matters but may prosecute professional misconduct in a designated tribunal. There is emphasis on speedy resolution of matters, allowing, for example, for mediation where the complaint relates to a consumer matter, as well as an expedited process whereby the Commissioner may make a determination in less serious disciplinary matters taking into account the written submissions (rather than a formal hearing) of the complainant and respondent.
3.1. Distinction between consumer and disciplinary matters
The legislation distinguishes between consumer and disciplinary complaints/matters but acknowledges that it is possible for a matter to be both:

· Consumer matters are defined as “complaint about a lawyer or a law practice as relates to the provision of legal services to the complainant by the lawyer or law practice and as the Commissioner determines should be resolved by the exercise of functions relating to consumer matters”. Further, a “costs dispute is a consumer matter involving a dispute about legal costs payable on a solicitor-client basis where the dispute is between a lawyer or law practice and a person who is charged with those legal costs or is liable to pay those legal costs (other than under a court or tribunal order for costs), whether as a client of the lawyer or law practice or as a third party payer.”
· Disciplinary matters encompass “a complaint about a lawyer or a law practice as would, if the conduct concerned were established, amount to unsatisfactory professional conduct or professional misconduct.” Unsatisfactory professional conduct is, in turn, defined as including conduct of a lawyer occurring in connection with the practice of law that falls short of the standard of competence and diligence that a member of the public is entitled to expect of a reasonably competent lawyer. Professional misconduct includes: “unsatisfactory professional conduct of a lawyer, where the conduct involves a substantial or consistent failure to reach or maintain a reasonable standard of competence and diligence; or conduct of a lawyer whether occurring in connection with the practice of law or occurring otherwise than in connection with the practice of law that would, if established, justify a finding that the lawyer is not a fit and proper person to engage in legal practice.
In the case of mixed complaints, the Commissioner may give priority to resolving the consumer matter as soon as possible and, if necessary and appropriate, separately from the disciplinary matter.
The legislation sets out a procedure for making of complaints, including who may make a complaint and how the complaint is to be made. Notably there are time limits for bringing complaint. The legislation provides for a time limit in which a complaint should be brought: a complaint must be made about conduct alleged to have occurred within 3 years of bringing the complaint. However, the Commissioner may waive the time requirement if: 
· It is just and fair to deal with the complaint having regard to the delay and the reasons for the delay; or 
· The complaint involves an allegation of professional misconduct and it is in the public interest to deal with the complaint.

3.2. Preliminary assessment and investigation

The legislation provides that the Commissioner must conduct a preliminary assessment of a complaint and, thereafter, investigate the complaint. At any stage after the preliminary assessment, the Commissioner may close the complaint without further consideration of its merits for specified reasons, including if the complaint is frivolous, vexatious, etc. The Commissioner may also before conducting an investigation recommend to the Board that an Australian practising certificate or Australian registration certificate be immediately suspended if the Commissioner considers the immediate suspension of the certificate is warranted in the public interest on the ground of the seriousness of the alleged conduct.
3.3. Consumer matters - determination by Commissioner
The Commissioner must attempt to resolve a consumer matter by informal means (mediation) as soon as practicable. If the mediation is unsuccessful then the Commissioner can investigate the matter and make a determination. The Commissioner may make an order:

· Cautioning the lawyer/legal practice.

· Requiring an apology.

· Requiring the lawyer/legal practice to redo the work that is the subject of the complaint at no cost or to waive or reduce the fees for the work.

· Requiring the respondent lawyer/practice to undertake training, education, be supervised or undertake counselling.

· For compensation.

The failure to comply with an order under this section is regarded as unprofessional misconduct or professional misconduct and, as such, can be sanctioned.

The Commissioner may also deal with costs disputes that are less than $100 000.

3.4. Disciplinary matters – unsatisfactory professional conduct
The Commissioner may, in relation to a disciplinary matter relating to unsatisfactory professional conduct (these seem to be less serious contraventions) determine the matter by making an order:

· Cautioning the respondent.
· Reprimanding the respondent.
· Requiring an apology from the respondent.
· Requiring the respondent to redo the work that is the subject of the complaint at no cost or to waive or reduce the fees for the work;

· Requiring the respondent to undertake training, education or counselling or be supervised.
· Requiring the respondent to pay a fine of a specified amount (not exceeding $25,000) to the fund.
· Recommending that the Board impose a specified condition on the Australian practising certificate or Australian registration certificate of the respondent lawyer or a legal practitioner associate of the respondent law practice.

Both the respondent and complainant must be given the opportunity to make submissions on the proposed determination within specified time frames. These are taken into account when making a final determination. If the Commissioner determines a disciplinary matter under this section, no further action is to be taken with respect to the complaint.
3.5. Disciplinary matters – unsatisfactory professional conduct and professional misconduct

The Commissioner may choose instead initiate and prosecute proceedings against a respondent lawyer in a designated tribunal if the Commissioner is of the opinion that:

· The alleged conduct may amount to unsatisfactory professional conduct that would be more appropriately dealt with by the designated tribunal; or

· The alleged conduct may amount to professional misconduct.
The designated tribunal may make an order that:

· The lawyer does or refrains from doing something in connection with the practice of law.
· The lawyer ceases to accept instructions as a public notary in relation to notarial services.
· The lawyer’s practice is managed for a specified period in a specified way or subject to specified conditions.

· The lawyer’s practice is subject to periodic inspection by a specified for a specified period.

· The lawyer seeks advice in relation to the management of the lawyer’s practice from a specified person.

· Recommends that the name of the lawyer be removed from a roll kept by a Supreme Court and the Australian Legal Profession Register.

· Requiring the Board to impose a specified condition on the Australian practicing certificate or registration certificate of the lawyer.

· Suspending practice for a specified period or cancellation.

· For compensation.
· Of a fine of a specified mount not exceeding $50 000 if the lawyer is found guilty professional misconduct. (A copy of the order may be filed in the registry of the court with jurisdiction to give judgement for a debt of the same amount as the amount of the fine and the order may be enforced as if it were an order of the court.)
3.6. Compensation orders
A complainant may request the Commissioner or the designated tribunal in the relevant proceedings to make a compensation order. A compensation order may be requested in respect of loss suffered by an aggrieved person (either the complainant or another person who is a client of the respondent). A complainant who makes such a request must describe the loss suffered by the aggrieved person and the relevant circumstances.
A compensation order may include an order that the respondent pay to the aggrieved person, by way of monetary compensation for the loss, a specified amount not exceeding -
· Where the compensation order is made by the Commissioner -$25,000; or

· Where the compensation order is made by the designated tribunal - $25,000 or a greater amount agreed to with the consent of both the complainant and the lawyer or law practice.

A compensation order may include an order:

· Preventing the respondent lawyer or law practice from recovering or requiring the repayment of whole or a specified part of the amount charged to the aggrieved person in respect of specified legal services. 
· Discharging a lien possessed by the lawyer or law practice in respect of a specified document or class of documents.

A copy of a compensation order made by the Commissioner may be filed in a court of competent jurisdiction and the order (so far as it relates to any amount payable under the order) may be enforced as if it were an order of the court.

Although the recovery of compensation awarded does not affect any other remedy available to an aggrieved person, any compensation awarded must be taken into account, and appropriate adjustments made, in any other proceedings by or on behalf of the aggrieved person in respect of the same loss.

3.7. Appeal or review

The determination of a complaint or matter by the Commissioner is final - with the following exceptions:
· The Commissioner may decide (at his/her absolute discretion) to conduct an internal review of a decision made by the Commissioner. 
· A respondent may appeal to the designated tribunal against, or seek a review by the designated tribunal of a determination of the Commissioner in relation to a compensation order for more than $10,000; or a determination relating to unprofessional conduct. Jurisdictional legislation may provide a right of appeal against or a right of review of the designated tribunal’s decision.

Annexure A National Legal Profession Legislation 2011 – Legal Costs
Part 4.3 Legal costs
Division 1 Introduction
4.3.1
Objectives

The objectives of this Part are:
(a)
to ensure that clients of law practices are able to make informed choices about their legal options and the costs associated with pursuing those options; and

(b)
to provide that law practices must not charge more than fair and reasonable amounts for legal costs; and

(c)
to provide a framework for assessment of legal costs.

4.3.2
Commercial or government clients


(1)
This Part does not apply to:

(a)
a commercial or government client; or

(b)
a third party payer who would be a commercial or government client if the third party payer were a client of the law practice concerned;

but this section and sections 4.3.12 (1), (7) and (8), 4.3.13, 4.3.14 and 4.3.16 (3), (4) and (5) do apply to a commercial or government client referred to in paragraph (a) or a third party payer referred to in paragraph (b).


(2)
For the purposes of this Law, a commercial or government client is a client of a law practice where the client is:

(a)
a law practice; or

(b)
one of the following entities defined or referred to in the Corporations Act:

(i)
a public company, a subsidiary of a public company, a large proprietary company, a foreign company, a subsidiary of a foreign company or a registered Australian body;

(ii)
a liquidator, administrator or receiver;

(iii)
a financial services licensee;

(iv)
a proprietary company, if formed for the purpose of carrying out a joint venture and if any shareholder of the company is a person to whom disclosure of costs is not required; 

(v)
a subsidiary of a large proprietary company, but only if the composition of the subsidiary’s board is taken to be controlled by the large proprietary company as provided by subsection (3); or

(c)
an unincorporated group of participants in a joint venture, if one or more members of the group are persons to whom disclosure of costs is not required and one or more members of the group are not such persons and if all of the members of the group who are not such persons have indicated that they waive their right to disclosure; or

(d)
a partnership that carries on the business of providing professional services if the partnership consists of more than 20 members or if the partnership would be a large proprietary company (within the meaning of the Corporations Act) if it were a company; or

(e)
a body or person incorporated in a place outside Australia; or

(f)
a person who has agreed to the payment of costs on a basis that is the result of a tender process; or

(g)
a government authority in Australia or in a foreign country; or

(h)
a person specified in, or of a class specified in, the National Rules.


(3)
For the purposes of subsection (2) (b) (v), the composition of the subsidiary’s board is taken to be controlled by the large proprietary company if the large proprietary company, by exercising a power exercisable (whether with or without the consent or concurrence of any other person) by it, can appoint or remove all, or the majority, of the directors of the subsidiary.


(4)
For the purposes of subsection (3), the large proprietary company is taken to have power to make an appointment referred to in that subsection if: 

(a)
a person cannot be appointed as a director of the subsidiary without the exercise by the large proprietary company of such a power in the person’s favour; or

(b)
a person's appointment as a director of the subsidiary follows necessarily from the person being a director or other officer of the large proprietary company.

4.3.3
Third party payers


(1)
For the purposes of this Law:

(a)
a person is a third party payer, in relation to a client of a law practice, if the person is not the client and:

 (i)
is under a legal obligation to pay all or any part of the legal costs for legal services provided to the client; or

(ii)
has already paid all or a part of those legal costs under such an obligation; and

(b)
a third party payer is an associated third party payer if the legal obligation referred to in paragraph (a) is owed to the law practice, whether or not it is also owed to the client or another person; and

(c)
a third party payer is a non-associated third party payer if the legal obligation referred to in paragraph (a) is owed to the client or another person but not the law practice.


(2)
The legal obligation referred to in subsection (1) can arise by or under contract or legislation or otherwise.


(3)
A law practice that retains another law practice on behalf of a client is not on that account a third party payer in relation to that client.


(4)
The National Rules may provide that particular references in this Law to a client include references to an associated third party payer.

Division 2
Legal costs generally
4.3.4
Legal costs must be fair and reasonable


(1)
A law practice must, in charging legal costs, charge costs that are no more than fair and reasonable in all the circumstances and that in particular are:

(a)
proportionately and reasonably incurred; and

(b)
proportionate and reasonable in amount.


(2)
In considering whether legal costs satisfy subsection (1), regard must be had to whether the legal costs reasonably reflect:

(a)
the level of skill, experience, specialisation and seniority of the lawyers concerned; and

(b)
the level of complexity, novelty or difficulty of the issues involved, and the extent to which the matter involved a matter of public interest; and

(c)
the labour and responsibility involved; and

(d)
the circumstances in acting on the matter, including (for example) any or all of the following:

(i)
the urgency of the matter;

(ii)
the time spent on the matter;

(iii)
the time when business was transacted in the matter; 

(iv)
the place where business was transacted in the matter;

(v)
the number and importance of any documents involved; and

(e)
the quality of the work done; and

(f)
the retainer and the instructions (express or implied) given in the matter.

 
(3)
In considering whether legal costs are fair and reasonable, regard must also be had to whether the legal costs conform to any applicable requirements of this Part, the National Rules and any fixed costs legislative provisions.


(4)
A costs agreement is prima facie evidence that legal costs disclosed in the agreement are fair and reasonable if:

(a)
the provisions of Division 3 relating to costs disclosure have been complied with; and

(b)
the costs agreement does not contravene, and was not entered into in contravention of, any provision of Division 4.

4.3.5
Avoidance of increased legal costs

A law practice must not act in a way that unnecessarily results in increased legal costs payable by a client, and in particular must act reasonably to avoid unnecessary delay resulting in increased legal costs.

Division 3
Costs disclosure
4.3.6
Disclosure obligations of law practice regarding clients


(1)
A law practice must, when or as soon as practicable after instructions are initially given in a matter, provide the client with information disclosing the basis on which legal costs will be calculated in the matter and an estimate of the total legal costs.


(2)
A law practice must, when or as soon as practicable after there is any significant change to anything previously disclosed under this section, provide the client with information disclosing the change, including information about any significant change to the legal costs that will be payable by the client.


(3)
Information provided under this section must contain:

(a)
a sufficient and reasonable amount of information about the impact of the change on the legal costs that will be payable to allow the client to make informed decisions about the future conduct of the matter; and

(b)
information about the client’s rights:

(i)
to negotiate a costs agreement with the law practice; and

(ii)
to negotiate the billing method (for example, by reference to timing or task); and

(iii)
to receive a bill from the law practice and to request an itemised bill after receiving a bill that is not itemised or is only partially itemised; and

(iv)
to seek the assistance of the Commissioner in the event of a dispute about legal costs.


(4)
The law practice must take all reasonable steps to satisfy itself that the client has understood and given consent to the proposed course of action for the conduct of the matter and the proposed costs after being given that information.


(5)
Information under this section must be provided in writing, but the requirement for writing does not affect the law practice’s obligations under subsection (4).


(6)
Disclosure is not required to be made under this section if the total legal costs in the matter (excluding GST and disbursements) are not likely to exceed the amount specified in the National Rules for the purposes of this subsection.

4.3.7
Disclosure obligations if another law practice is to be retained


(1)
If a law practice (the first law practice) intends to retain another law practice (the second law practice) on behalf of a client, the first law practice must disclose to the client the details specified in section 4.3.6 (1) in relation to the second law practice, in addition to any information required to be disclosed to the client under section 4.3.6.


(2)
If a law practice (the first law practice) retains or intends to retain another law practice (the second law practice) on behalf of a client, the second law practice is not required to make disclosure to the client under section 4.3.6, but must disclose to the first law practice the information necessary for the first law practice to comply with subsection (1).


(3)
This section does not apply if the first law practice ceases to act for the client in the matter when the second law practice is retained.

4.3.8
Disclosure obligations of law practice regarding associated third party payers


(1)
If a law practice is required to make a disclosure to a client of the law practice under section 4.3.6 or 4.3.7, the law practice must, in accordance with subsection (2), also make the same disclosure to any associated third party payer for the client, but only to the extent that the details or matters disclosed are relevant to the associated third party payer and relate to costs that are payable by the associated third party payer in respect of legal services provided to the client.


(2)
A disclosure under subsection (1) must be made in writing:

(a)
at the time the disclosure to the client is required; or

(b)
if the law practice only afterwards becomes aware of the legal obligation of the associated third party payer to pay legal costs of the client—as soon as practicable after the practice became aware of the obligation.

4.3.9
Non-compliance with disclosure obligations


(1)
If a law practice contravenes the disclosure obligations of this Part:

(a)
the costs agreement concerned (if any) is void; and

(b)
the client or an associated third party payer is not required to pay the legal costs until they have been assessed or any costs dispute has been determined by the Commissioner; and

(c)
the law practice must not commence or maintain proceedings for the recovery of any or all of the legal costs until they have been assessed or any costs dispute has been determined by the Commissioner; and
(d)
the contravention is capable of constituting unsatisfactory professional conduct or professional misconduct on the part of any principal of the law practice or any legal practitioner associate or foreign lawyer associate involved in the contravention.


(2)
In a matter involving both a client and an associated third party payer where disclosure has been made to one of them but not the other, this section:

(a)
does not affect the liability of the one to whom disclosure was made to pay the legal costs; and

(b)
does not prevent proceedings being maintained against the one to whom the disclosure was made for the recovery of those legal costs.

Division 4
Costs agreements
4.3.10
Client’s right to costs agreement

A client of a law practice has the right to require and to have a negotiated costs agreement with the law practice.

4.3.11
Making costs agreements


(1)
A costs agreement may be made:

(a)
between a client and a law practice retained by the client; or

(b)
between a client and a law practice retained on behalf of the client by another law practice; or

(c)
between a law practice and another law practice that retained that law practice on behalf of a client; or

(d)
between a law practice and an associated third party payer.


(2)
A costs agreement must be written or evidenced in writing.


(3)
A costs agreement may consist of a written offer that is accepted in writing or (except in the case of a conditional costs agreement) by other conduct.


(4)
A costs agreement cannot provide that the legal costs to which it relates are not subject to a costs assessment.

4.3.12
Conditional costs agreements


(1)
A costs agreement (a conditional costs agreement) may provide that the payment of some or all of the legal costs is conditional on the successful outcome of the matter to which those costs relate.


(2)
A conditional costs agreement must:

(a)
be in writing and in plain language; and

(b)
set out the circumstances that constitute the successful outcome of the matter to which it relates.


(3)
A conditional costs agreement must:

(a)
be signed by the client; and

(b)
include a statement that the client has been informed of the client’s rights to seek independent legal advice before entering into the agreement.


(4)
A conditional costs agreement must contain a cooling-off period of not less than 5 clear business days during which the client, by written notice, may terminate the agreement, but this requirement does not apply where the agreement is made between law practices only.


(5)
If a client terminates a conditional costs agreement within the cooling-off period, the law practice:

(a)
may recover only those legal costs in respect of legal services performed for the client before that termination that were performed on the instructions of the client and with the client’s knowledge that the legal services would be performed during that period; and

(b)
in particular, may not recover any uplift fee.


(6)
A conditional costs agreement may provide for disbursements to be paid irrespective of the outcome of the matter.


(7)
A conditional costs agreement may relate to any matter, except a matter that involves:

(a)
criminal proceedings; or

(b)
proceedings under the Family Law Act 1975 of the Commonwealth; or

(c)
proceedings under legislation specified in the National Rules for the purposes of this section.


(8)
A contravention of provisions of this Law or the National Rules relating to conditional costs agreements by a law practice is capable of constituting unsatisfactory professional conduct or professional misconduct on the part of any principal of the law practice or any legal practitioner associate or foreign lawyer associate involved in the contravention.

4.3.13
Conditional costs agreements involving uplift fees


(1)
A conditional costs agreement may provide for the payment of an uplift fee.


(2)
If a conditional costs agreement relates to a litigious matter:

 (a)
the agreement must not provide for the payment of an uplift fee unless the law practice has a reasonable belief that a successful outcome of the matter is reasonably likely; and

(b)
the uplift fee must not exceed 25% of the legal costs (excluding disbursements) otherwise payable.


(3)
A conditional costs agreement that includes an uplift fee:

(a)
must identify the basis on which the uplift fee is to be calculated; and

(b)
must include an estimate of the uplift fee or, if that is not reasonably practical:

(i)
a range of estimates for the uplift fee; and

(ii)
an explanation of the major variables that may affect the calculation of the uplift fee.


(4)
A law practice must not enter into a costs agreement in contravention of this section or of the National Rules relating to uplift fees.

Maximum civil penalty: 100 penalty units.

4.3.14
Contingency fees are prohibited


(1)
A law practice must not enter into a costs agreement under which the amount payable to the law practice, or any part of that amount, is calculated by reference to the amount of any award or settlement or the value of any property that may be recovered in any proceedings to which the agreement relates.

Maximum civil penalty: 100 penalty units.


(2)
Subsection (1) does not apply to the extent that the costs agreement adopts an applicable fixed costs legislative provision.


(3)
A contravention of subsection (1) by a law practice is capable of constituting unsatisfactory professional conduct or professional misconduct on the part of any principal of the law practice or any legal practitioner associate or foreign lawyer associate involved in the contravention.

4.3.15
Effect of costs agreement

Subject to this Law, a costs agreement may be enforced in the same way as any other contract.

4.3.16
Certain costs agreements are void


(1)
A costs agreement that contravenes, or is entered into in contravention of, any provision of this Division is void.

Note. If a costs agreement is void due to a failure to comply with the disclosure obligations of this Part, the costs must be assessed before the law practice can seek to recover them (see section 4.3.9 (1)).


(2)
A law practice is not entitled to recover any amount in excess of the amount that the law practice would have been entitled to recover if the costs agreement had not been void and must repay any excess amount received.


(3)
A law practice that has entered into a costs agreement in contravention of section 4.3.13 is not entitled to recover the whole or any part of the uplift fee and must repay the amount received in respect of the uplift fee to the person from whom it was received.


(4)
A law practice that has entered into a costs agreement in contravention of section 4.3.14 is not entitled to recover any amount in respect of the provision of legal services in the matter to which the costs agreement related and must repay any amount received in respect of those services to the person from whom it was received.


(5)
If a law practice does not repay an amount required by subsection (2), (3) or (4) to be repaid, the person entitled to be repaid may recover the amount from the law practice as a debt in a court of competent jurisdiction.

Division 5
Billing
4.3.17
Form of bills

A bill may be in the form of a lump sum bill or an itemised bill.

4.3.18
Request for itemised bills


(1)
If a bill is given by a law practice in the form of a lump sum bill, any person who is entitled to apply for an assessment of the legal costs to which the bill relates may request the law practice to give the person an itemised bill.


(2)
A request for an itemised bill must be made within 30 days after the date on which the legal costs become payable. 


(3)
The law practice must comply with the request within 21 days after the date on which the request is made in accordance with subsection (2).


(4)
If the person making the request is liable to pay only a part of the legal costs to which the bill relates, the request for an itemised bill may only be made in relation to those costs that the person is liable to pay.

4.3.19
Responsible principal for bill


(1)
A bill given by a law practice, or a letter accompanying the bill, must:

(a)
be signed by a principal of the law practice designated in the bill or letter as the responsible principal for the bill; or

(b)
nominate a principal of the law practice as the responsible principal for the bill.


(2)
If a principal does not sign or is not nominated as the responsible principal for a bill given by a law practice, each principal of the law practice is taken to be a responsible principal for the bill.

4.3.20
Giving bills

A bill is to be given to a client in accordance with the National Rules.

4.3.21
Progress reports


(1)
A law practice must give a client, on reasonable request, without charge and within a reasonable period, a written report of the legal costs incurred by the client to date, or since the last bill (if any), in the matter.


(2)
A law practice retained on behalf of a client by another law practice is not required to give a report to the client under subsection (1), but must disclose to the other law practice any information necessary for the other law practice to comply with that subsection.


(3)
Subsection (2) does not apply if the other law practice ceases to act for the client in the matter when the law practice is retained.

4.3.22
Charging for bills prohibited

A law practice must not make a charge for preparing or giving a bill, and any charge made for that purpose is not recoverable by the law practice.

4.3.23
Notification of client’s rights

A law practice must ensure that a bill includes or is accompanied by a written statement setting out:

(a)
the avenues that are open to the client in the event of a dispute in relation to legal costs; and

(b)
any time limits that apply to the taking of any action referred to in paragraph (a).

Division 6
Unpaid legal costs
4.3.24
Restriction on commencing proceedings to recover legal costs


(1)
A law practice must not commence legal proceedings to recover legal costs from a person unless a bill has been given for the legal costs and the bill complies with the requirements of this Law and the National Rules.


(2)
A law practice must not commence legal proceedings to recover legal costs from a person who has been given a bill until:

(a)
where the legal costs are the subject of a costs dispute before the Commissioner—the Commissioner has closed or resolved the dispute; and

(b)
at least 30 days after the later of:

(i)
the date on which the person is given the bill; or

(ii)
the date on which the person receives an itemised bill following a request made in accordance with section 4.3.18.

4.3.25
Interest on unpaid legal costs


(1)
A law practice may charge interest on unpaid legal costs if the costs are unpaid 30 days or more after the law practice has given a bill for the costs in accordance with this Part.


(2)
A law practice may also charge interest on unpaid legal costs in accordance with a costs agreement.


(3)
A law practice must not charge interest under this section on unpaid legal costs unless the bill for those costs contains a statement that interest is payable and of the rate of interest.


(4)
A law practice must not charge interest under this section or under a costs agreement at a rate that exceeds the rate specified in or determined under the National Rules for the purposes of this section.


(5)
A law practice must not charge interest under this section or under a costs agreement on a bill given more than 6 months after the completion of the matter.


(6)
Subsection (5) does not apply where:

(a)
the law practice has provided a lump sum bill within the 6-month period after completion, but the client or an associated third party payer requests an itemised bill outside of the 6-month period; or 

(b)
a bill has not been issued within the 6-month period (or an earlier bill has been issued but withdrawn) at the request of the client or associated third party payer.

Division 7
Costs assessment
4.3.26
Application of this Division generally

This Division applies to legal costs payable on a solicitor-client basis.

4.3.27
Application of this Division where complaint made

Despite anything to the contrary in this Part, legal costs that are or have been the subject of a costs dispute under Chapter 5 may not be the subject of a costs assessment under this Division except to the extent that:

(a)
the Commissioner is unable to resolve the costs dispute and has notified the parties of their entitlement to apply for a costs assessment; or

(b)
the Commissioner arranges for a costs assessment under section 5.2.20.

4.3.28
Applications for costs assessment


(1)
Applications for an assessment of the whole or any part of legal costs payable to a law practice may be made by any of the following:

(a)
a client who has paid or is liable to pay them to the law practice;

(b)
a third party payer who has paid or is liable to pay them to the law practice or the client;

(c)
the law practice;

(d)
another law practice, where the other law practice retained the law practice to act on behalf of a client and the law practice has given the other law practice a bill for doing so.


(2)
An application under this section is to be made in accordance with applicable jurisdictional legislation.


(3)
An application under this section must be made within 12 months after:

(a)
the bill was given to, or the request for payment was made to, the client, third party payer or other law practice; or

(b)
the legal costs were paid if neither a bill nor a request was made.


(4)
However, an application that is made out of time may be dealt with by the costs assessor if the designated tribunal, on application by the costs assessor or the client or third party payer who made the application for assessment, determines, after having regard to the delay and the reasons for the delay, that it is just and fair for the application for assessment to be dealt with after the 12-month period.


(5)
Subsection (4) does not apply to an application made out of time by a third party payer who is not a commercial or government client but who would be a commercial or government client if the third party payer were a client of the law practice concerned.


(6)
If the third party payer is a non-associated third party payer, the law practice concerned must provide the third party payer, on the written request of the third party payer, with sufficient information to allow the third party payer to consider making, and if thought fit to make, an application for a costs assessment under this section.


(7)
If an application for a costs assessment is made in accordance with this Division:

(a)
the costs assessment must take place without any money being paid into court on account of the legal costs the subject of the application; and

(b)
the law practice must not commence any proceedings to recover the legal costs until the costs assessment has been completed.


(8)
A costs assessor is to cause a copy of an application for a costs assessment to be given to any law practice or client concerned or any other person whom the costs assessor thinks it appropriate to notify.


(9)
A person who is notified by the costs assessor under subsection (8):

(a)
is entitled to participate in the costs assessment process; and

(b)
is taken to be a party to the assessment; and

(c)
if the costs assessor so determines, is bound by the assessment.


(10)
If there is a non-associated third party payer for a client of a law practice, then, despite any other provision of this Division, the assessment of the costs payable by the non-associated third party payer does not affect the amount of legal costs payable by the client to the law practice.

4.3.29
Costs assessment 


(1)
Assessments of legal costs are conducted by costs assessors, and are to be conducted in accordance with this Part, the National Rules and any applicable jurisdictional legislation.


(2)
On a costs assessment, the costs assessor must:

(a)
determine whether or not a valid costs agreement exists; and

(b)
determine whether legal costs are fair and reasonable and, to the extent they are not fair and reasonable, determine the amount of legal costs (if any) that are to be payable.

Note. A costs agreement can be void under section 4.3.9 or 4.3.16.

4.3.30
Factors in a costs assessment 


(1)
In considering whether legal costs for legal work are fair and reasonable, the costs assessor must apply the principles in section 4.3.4 so far as they are applicable.


(2)
In considering whether legal costs for legal work are fair and reasonable, the costs assessor may have regard to the following matters: 

(a)
whether the law practice and any legal practitioner associate or foreign lawyer associate involved in the work complied with this Law and the National Rules; 

(b)
any disclosures made, including whether it would have been reasonably practicable for the law practice to disclose the total costs of the work at the outset (rather than simply disclosing charging rates);

(c)
any relevant advertisement as to the law practice’s costs or the skills of the law practice or any legal practitioner associate or foreign lawyer associate involved in the work;

(d)
any other relevant matter.


(3)
The costs assessor must take into account the incidence of GST in a costs assessment.


(4)
In conducting an assessment of legal costs payable by a non-associated third party payer, the costs assessor must also consider whether it is fair and reasonable in the circumstances for the non-associated third party payer to be charged the amount claimed.

4.3.31
Reasons to be given

Costs assessors are to provide reasons for their costs assessments.

4.3.32
Referral for disciplinary action

On a costs assessment, a costs assessor:

(a)
may refer a matter to the Commissioner if the costs assessor considers that the legal costs charged are not fair and reasonable; and

(b)
must refer a matter to the Commissioner if the costs assessor considers that the legal costs charged, or any other matter raised in the assessment, may amount to unsatisfactory professional conduct or professional misconduct.

4.3.33
Admissibility determinations in disciplinary proceedings

Determinations of costs assessors are to be admissible in disciplinary proceedings as evidence as to the fairness and reasonableness of legal costs. 

4.3.34
Costs of costs assessment


(1)
Without affecting the powers of a court or tribunal to award costs in relation to a costs assessment, a costs assessor is, subject to this section, to determine the costs of a costs assessment and by whom they are payable.


(2)
Unless the costs assessor believes that in all the circumstances it is not fair and reasonable for the costs to be paid otherwise, the costs of a costs assessment are payable by a law practice if:

(a)
the law practice has failed to disclose a matter required to be disclosed by Division 3; or

(b)
the law practice has failed to disclose a matter required to be disclosed in the manner required by Division 3; or

(c)
the law practice’s costs have been reduced by 15% or more on assessment.

4.3.35
Right of appeal or review


(1)
An applicant for assessment or the law practice concerned may, in accordance with applicable jurisdictional legislation, appeal against or seek a review of a decision of a costs assessor in the jurisdiction for which the costs assessor exercised his or her functions in relation to the decision.


(2)
The court or tribunal hearing the appeal or reviewing the decision may make any order it considers appropriate on the appeal or review.


(3)
This section does not apply where the Commissioner determines a costs dispute under Part 5.3.

Division 8
Miscellaneous
4.3.36
Security for legal costs

A law practice may take reasonable security from a client for legal costs (including security for the payment of interest on unpaid legal costs) and may refuse or cease to act for a client who does not provide reasonable security.

4.3.37
Unreasonable legal costs—disciplinary action


(1)
A contravention of a requirement of this Part that a law practice must not charge more than fair and reasonable legal costs is capable of constituting unsatisfactory professional conduct or professional misconduct on the part of:

(a)
the responsible principal or principals for a bill given by the law practice (see section 4.3.19); and

(b)
each legal practitioner associate or foreign lawyer associate who was involved in giving the bill or authorising it to be given.


(2)
Subsection (1) applies to a responsible principal:

(a)
whether or not he or she had actual knowledge of the bill or its contents; and

(b)
whether or not he or she had actual knowledge that the legal costs were unfair or unreasonable.


(3)
However, subsection (1) does not apply to a responsible principal if he or she establishes that it was not reasonable for him or her to suspect or believe that the legal costs in the bill were unfair or unreasonable in the circumstances (otherwise than by the mere assertion of someone else involved in the law practice).

4.3.38
National Rules for legal costs


(1)
The National Rules may make provision with respect to any aspect of legal costs.


(2)
Without limitation, the National Rules may make provision with respect to the following:

(a)
costs disclosure;

(b)
costs agreements;

(c)
costs billing;

(d)
the payment of interest on unpaid costs;

(e)
costs assessments.
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Chapter 5
Dispute resolution and professional discipline
Part 5.1
Preliminary
Division 1
Introduction
5.1.1
Objectives

The objectives of this Chapter are:

(a)
to provide a national framework for the timely and effective resolution of disputes or issues between clients and lawyers or law practices; and

(b)
to provide a national scheme for the discipline of the Australian legal profession, in the interests of the administration of justice and for the protection of clients of law practices and the public generally; and

(c)
to monitor, promote and enforce the professional standards, competence and honesty of the Australian legal profession.

5.1.2
References to lawyers

The term lawyer when used alone in this Chapter refers to any of the following:

(a)
an Australian legal practitioner;

(b)
an Australian-registered foreign lawyer;

(c)
an Australian lawyer who is not an Australian legal practitioner;

(d)
a former Australian legal practitioner, a former Australian-registered foreign lawyer or a former Australian lawyer (see section 5.1.3 (3)).

Note. Schedule 7 provides that a reference to an Australian legal practitioner includes a reference to a non-participant legal practitioner, unless contrary provision is made.

Division 2
Application of this Chapter
5.1.3
Application of this Chapter to conduct


(1)
This Chapter applies to conduct of a lawyer or law practice wherever occurring, whether:

(a)
wholly within one or more participating jurisdictions or outside Australia; or

(b)
partly within one or more participating jurisdictions and partly outside Australia.


(2)
This Chapter applies to conduct of a lawyer or law practice whether consisting of acts or omissions or a combination of both.


(3)
This Chapter extends to:

(a)
a former Australian legal practitioner or former Australian-registered foreign lawyer in respect of conduct while an Australian legal practitioner or Australian-registered foreign lawyer in the same way as it applies to an Australian legal practitioner or Australian-registered foreign lawyer, with any necessary modifications; and

(b)
a former Australian lawyer in respect of conduct occurring while an Australian lawyer who is not an Australian legal practitioner, in the same way as it applies to an Australian lawyer who is not an Australian legal practitioner, with any necessary modifications; and

(c)
conduct of a lawyer as a public notary.

5.1.4
Application of this Chapter to lawyers and law practices


(1)
A provision of this Law or any other applicable law that protects a person from any action, liability, claim or demand in connection with any conduct of the person does not affect the application of this Chapter to the person in respect of the conduct.


(2)
This Chapter does not apply to a person while the person holds:

(a)
office as a Justice of the High Court; or

(b)
office as a judge or magistrate of a court created by the Parliament of the Commonwealth; or

(c)
office as a judge or magistrate of a court, or a judicial member of a tribunal, of a jurisdiction; or

(d)
an office specified in the National Rules for the purposes of this section;

regardless of whether the conduct the subject of a complaint allegedly occurred before or after the person’s appointment to the office concerned.

Note. Conduct by holders of judicial offices that occurred before their appointment to those offices may be dealt with through jurisdictional arrangements.


(3)
For the purposes of this Chapter, conduct of a lawyer in the exercise of official functions as an arbitrator or costs assessor constitutes conduct occurring in connection with the practice of law, except to the extent that the conduct was concerned with the justiciable aspects of decision making by the arbitrator or costs assessor.


(4)
For the purposes of this Chapter, conduct of a lawyer does not constitute conduct occurring in connection with the practice of law to the extent that it is conduct engaged in in the exercise of executive or administrative functions under legislation as:

(a)
a government lawyer who is not required to hold an Australian practising certificate; or

(b)
a person appointed to an office by the Governor-General, the Governor of a State or the Administrator of a Territory; or

(c)
any member, officer or employee of a local representative or professional association.

5.1.5
Jurisdiction of Supreme Courts


(1)
The inherent jurisdiction and powers of the Supreme Court of this jurisdiction with respect to the control and discipline of Australian lawyers are not affected by anything in this Chapter, and extend to Australian legal practitioners whose home jurisdiction is this jurisdiction and to other Australian legal practitioners engaged in legal practice in this jurisdiction.


(2)
Nothing in this Chapter is intended to affect the jurisdiction and powers of the Supreme Court of another jurisdiction with respect to the control and discipline of Australian lawyers or Australian legal practitioners.

Part 5.2
Complaints
Division 1
Making complaints and other matters about complaints
5.2.1
What is a complaint?

A complaint is any dispute or issue about any conduct to which this Chapter applies.

Note. A complaint can be about the conduct of either a lawyer or a law practice or both.

5.2.2
Who may make a complaint?


(1)
Any person or body may make a complaint.


(2)
The Commissioner may initiate a complaint containing a disciplinary matter only.

5.2.3
How is a complaint made?


(1)
A complaint is made to or by the Commissioner.


(2)
A complaint must be made or recorded in writing and must:
(a)
identify the complainant; and

(b)
identify the lawyer or law practice about whom the complaint is made (or, if it is not possible to identify the lawyer, identify the law practice concerned); and

(c)
describe the alleged conduct that is the subject of the complaint.

5.2.4
Matters in a complaint


(1)
A complaint may contain either or both of the following:

(a)
a consumer matter;

(b)
a disciplinary matter.


(2)
A dispute or issue about conduct that is the subject of a complaint can be both a consumer matter and a disciplinary matter.

Note. For example, a dispute or issue relating to costs could be both a consumer matter (ie a costs dispute) and a disciplinary matter.


(3)
A commercial or government client making a complaint cannot obtain relief under this Chapter in relation to a consumer matter, but this subsection does not prevent the dispute or issue that is the subject of the consumer matter from being dealt with as a disciplinary matter.

5.2.5
Consumer matters (including costs disputes)


(1)
A consumer matter is so much of a complaint about a lawyer or a law practice as relates to the provision of legal services to the complainant by the lawyer or law practice and as the Commissioner determines should be resolved by the exercise of functions relating to consumer matters.

Note. A determination of the Commissioner under subsection (1) does not prevent the dispute or issue also being dealt with as a disciplinary matter: see section 5.2.4 (2).


(2)
A costs dispute is a consumer matter involving a dispute about legal costs payable on a solicitor-client basis where the dispute is between a lawyer or law practice and a person who is charged with those legal costs or is liable to pay those legal costs (other than under a court or tribunal order for costs), whether as a client of the lawyer or law practice or as a third party payer.

Note. Section 5.3.7 enables the Commissioner to deal with costs disputes within certain monetary limits.

5.2.6
Disciplinary matters

A disciplinary matter is so much of a complaint about a lawyer or a law practice as would, if the conduct concerned were established, amount to unsatisfactory professional conduct or professional misconduct.

5.2.7
Mixed complaints

If a complaint contains or may contain both a consumer matter and a disciplinary matter, the Commissioner may give priority to resolving the consumer matter as soon as possible and, if necessary and appropriate, separately from the disciplinary matter.

5.2.8
Time limits on making complaints


(1)
Subject to subsection (2), a complaint must be about conduct alleged to have occurred within the period of 3 years immediately before the complaint is made, but the Commissioner may waive the time requirement if satisfied that:

(a)
it is just and fair to deal with the complaint having regard to the delay and the reasons for the delay; or

(b)
the complaint involves an allegation of professional misconduct and it is in the public interest to deal with the complaint.


(2)
To the extent that a complaint involves a costs dispute, the complaint must be made within the required period referred to in subsection (3), but the Commissioner may waive the time requirement if satisfied that:

(a)
the complaint is made within 4 months after the required period; and

(b)
it is just and fair to deal with the complaint having regard to the delay and reasons for the delay; and

(c)
the lawyer or law practice has not commenced legal proceedings in respect of the legal costs.


(3)
For the purposes of subsection (2), the required period is the period of:

(a)
60 days after the legal costs become payable, except as provided by paragraph (b); or

(b)
if an itemised bill was requested in respect of those costs in accordance with section 4.3.18 (2)—30 days after the request was complied with.


(4)
The Commissioner’s decision to waive or refuse to waive a time requirement under this section is final and cannot be challenged in any proceedings by the complainant or the respondent.

5.2.9
Withdrawing complaints


(1)
A complaint may be wholly or partly withdrawn by the complainant.


(2)
No further action is to be taken under this Chapter with respect to a consumer matter contained in a complaint to the extent it is withdrawn, but:

(a)
the Commissioner may initiate or continue to investigate disciplinary matters, or proceed with disciplinary matters despite the whole or partial withdrawal of a complaint; and

(b)
the whole or partial withdrawal of a complaint does not prevent:

(i)
a further complaint being made under this Chapter, by the same or any other person, with respect to the same subject-matter; or

(ii)
action being taken on any other complaint made with respect to the same subject-matter.


(3)
The whole or partial withdrawal of a complaint in any jurisdiction does not of itself affect any proceedings in the designated tribunal.

5.2.10
Where complaint is dealt with

A complaint is to be dealt with in the jurisdiction with which the complaint has the closest connection.

Note. See sections 8.5.2 and 8.5.3 for guidelines and directions about determining which local representative should deal with a matter where more than one jurisdiction is or may be involved or there is uncertainty as to which jurisdiction is relevant in the circumstances.

5.2.11
Other rights not affected

This Division does not affect any other right of a person to complain about the conduct of a lawyer or a law practice under any other legislation or to seek a remedy at common law or in equity in relation to the conduct.

Division 2
Preliminary assessment of complaints
5.2.12
Preliminary assessment of complaint


(1)
The Commissioner must conduct a preliminary assessment of a complaint.


(2)
When conducting the preliminary assessment:

(a)
the Commissioner may request further information to be provided within a specified period by the complainant, the respondent or another person who may have relevant information; and

(b)
the Commissioner is not bound by rules of evidence and may inform himself or herself on any matter in any manner as he or she thinks fit.


(3)
Any evidence or information obtained by the Commissioner in the course of conducting a preliminary assessment may be used by the Commissioner or an investigator in or in relation to any later investigation or consideration of the complaint.


(4)
The Commissioner may complete a preliminary assessment even if requested information is not provided within the specified period.

Note. See section 8.3.5 (3) for the obligation of local representatives of the Commissioner to exercise their functions consistently with applicable guidelines and directions issued by the Commissioner, and section 8.3.5 (4) for the obligation of local representatives to have regard to applicable guidelines issued by the Board.

5.2.13
Closure of whole or part of complaint after preliminary assessment


(1)
At any stage after preliminary assessment of a complaint, the Commissioner may close the complaint without further consideration of its merits for any of the following reasons to the extent they are applicable:

(a)
the complaint is vexatious, misconceived, frivolous or lacking in substance;

(b)
the complaint was made out of time;

(c)
the complainant has not responded, or has responded inadequately, to a request for further information;

(d)
the subject-matter of the complaint has been or is already being investigated;

(e)
the subject-matter of the complaint would be better investigated or dealt with by police or another investigatory or law enforcement body;

(f)
the Commissioner has made a recommendation to the Board under section 3.5.10 (4) in relation the lawyer concerned;

(g)
the subject-matter of the complaint is the subject of civil proceedings, except so far as it is a disciplinary matter;

(h)
the Commissioner, having considered the complaint, forms the view that the complaint requires no further investigation, except so far as it is a consumer matter;

(i)
the complaint is not one that the Commissioner has power to deal with;

(j)
the Commissioner is satisfied that it is otherwise in the public interest to close the complaint.


(2)
After preliminary assessment of a complaint made by a commercial or government client, the Commissioner must immediately close the complaint without further consideration of its merits unless it contains or gives rise to a disciplinary matter.

Note. Section 5.2.4 (3) precludes a commercial or government client from obtaining relief under this Chapter in relation to a consumer matter.


(3)
A complaint may be closed under this section without any investigation or without completing an investigation.


(4)
The Commissioner is not required to give a complainant, a lawyer or law practice an opportunity to be heard or make a submission to the Commissioner before determining whether or not to close a complaint under this section.


(5)
The power to close a complaint under this section extends to closure of part of a complaint.

5.2.14
Immediate suspension of practising or registration certificate


(1)
The Commissioner may recommend to the Board that an Australian practising certificate or Australian registration certificate be immediately suspended if: 
(a)
a complaint has been made about the conduct of an Australian legal practitioner, Australian-registered foreign lawyer or law practice; and

(b)
the Commissioner considers the immediate suspension of the certificate is warranted in the public interest on the ground of the seriousness of the alleged conduct.


(2)
The Commissioner may make the recommendation whether or not an investigation of the complaint has begun or been completed. 


(3)
The making of the recommendation does not prevent the Commissioner from continuing to deal with the complaint.

Note. Section 3.5.12 provides that in these circumstances the Board may suspend the certificate.

Division 3
Notification of and submissions by respondents
5.2.15
Notification of respondent about complaint


(1)
The Commissioner:

(a)
may, after receiving a complaint, notify the respondent of the complaint or give the respondent a summary or details of the complaint; and

(b)
subject to section 5.2.17, must, as soon as practicable after the Commissioner decides to investigate a complaint under section 5.2.18 and if he or she has not already done so, give the respondent a summary or details of the complaint and a notice informing the respondent of the right to make submissions; and

(c)
must, before making a determination and if he or she has not already done so, give the respondent a summary or details of the complaint and a notice informing the respondent of the right to make submissions.


(2)
A notice informing the respondent of the right to make submissions must specify a period of 21 days in which submissions must be received or a shorter or longer period if the Commissioner reasonably believes a different period is warranted in the circumstances.

5.2.16
Submissions by respondent


(1)
The respondent to a complaint may, within the period specified under section 5.2.15, make submissions to the Commissioner about the complaint or decision or its subject-matter, unless the complaint has been closed.


(2)
The Commissioner may at his or her discretion extend the period in which submissions may be made.


(3)
The Commissioner must consider any submissions made by the respondent within the specified period in response to the notice of a decision to investigate a complaint before deciding what action is to be taken on the complaint, and may consider submissions received afterwards.


(4)
The rules of procedural fairness are not breached merely because no submissions are received within the specified period and the Commissioner makes a determination in relation to the complaint, even if submissions are received afterwards.

5.2.17
Exceptions to requirement for notification of complaint


(1)
Section 5.2.15 (1) (b) does not require the Commissioner to give the respondent a summary or details of a complaint or a notice about making submissions if the Commissioner reasonably believes that to do so will or is likely to:

(a)
prejudice the investigation of the complaint; or

(b)
prejudice an investigation by the police or another investigatory or law enforcement body of any matter with which the complaint is concerned; or

(c)
place the complainant or another person at risk of intimidation or harassment; or

(d)
prejudice pending court proceedings.


(2)
In that case, the Commissioner:

(a)
may postpone giving the respondent the summary or details and the notice until of the opinion that it is appropriate to do so; or

(b)
may at his or her discretion give the respondent the notice and a statement of the general nature of the complaint.

Division 4
Investigation of complaints 
5.2.18
Power to investigate complaints


(1)
The Commissioner may investigate the whole or part of a complaint.


(2)
The Commissioner may appoint a suitably qualified person to conduct a complaints investigation.


(3)
The appointment may be made generally, or in relation to a particular law practice, or in relation to a particular complaints investigation.

Note. Chapter 7 applies to an investigation under this Division

5.2.19
Extending scope of investigation


(1)
The Commissioner may, if he or she considers it appropriate to do so, extend the scope of an investigation of a complaint so as to include conduct of the respondent revealed during the investigation.


(2)
Conduct so revealed, or anything arising from that conduct, may be made the subject of a new complaint.


(3)
The new complaint need not be the subject of a separate or further investigation if the Commissioner is satisfied that the subject-matter has already been sufficiently investigated or considered.

5.2.20
Referral of matters for costs assessment


(1)
For the purpose of investigating a complaint containing a disciplinary matter, the Commissioner may arrange for an assessment of costs charged or claimed by the respondent.


(2)
Any such application may be made outside any applicable time limit for making applications for costs assessments.

Part 5.3
Consumer matters
Division 1
Preliminary
5.3.1
Application of this Part


(1)
This Part applies to consumer matters.


(2)
Division 2 applies to all consumer matters, but has effect subject to Division 3 in relation to costs disputes.
Division 2
Provisions applicable to all consumer matters
5.3.2
Prerequisite to resolution action by Commissioner

Despite any other provision of this Division, the Commissioner is not to take action towards resolving a consumer matter unless he or she is of the opinion that:

(a)
at least one of the parties has made a reasonable attempt to resolve the matter and the attempt has been unsuccessful; or

(b)
it would be unreasonable to expect the complainant to be involved in such an attempt. 
5.3.3
Informal resolution of consumer matters

The Commissioner must attempt to resolve a consumer matter by informal means as soon as practicable.

5.3.4
Mediation


(1)
This section applies to a complaint to the extent that it contains a consumer matter.


(2)
The Commissioner may order the parties to the complaint to attend mediation in good faith in relation to the consumer matter.


(3)
If mediation succeeds in relation to a consumer matter contained in the complaint, the Commissioner may close the complaint to that extent on the ground that it has been resolved.


(4)
If mediation fails in relation to a consumer matter contained in the complaint, the Commissioner may investigate the complaint further and proceed to a determination of the consumer matter.


(5)
If the complainant does not engage in mediation in good faith in relation to a consumer matter contained in the complaint, the Commissioner may instead close the complaint so far as it contains the consumer matter.


(6)
Neither evidence of anything said or admitted during a mediation or attempted mediation under this section of the whole or a part of the conduct that is the subject of a complaint nor a document prepared for the purposes of the mediation or attempted mediation:

(a)
may be used by the Commissioner in making a determination; or

(b)
is admissible in any proceedings in a court or before a person or body authorised to hear and receive evidence.

5.3.5
Settlement agreements


(1)
If the parties to a complaint involving a consumer matter reach agreement under this Part or otherwise with respect to the consumer matter:

(a)
the Commissioner may prepare a written record of the agreement; and

(b)
the record must be signed by or on behalf of each party and certified by the Commissioner; and

(c)
the Commissioner must give each party a copy of the signed and certified record.


(2)
Any party, after giving written notice to the other party, may enforce the agreement by filing a copy of the certified record free of charge in a court.


(3)
On filing, the record must be taken to be an order of the court in accordance with its terms, and may be enforced accordingly.


(4) 
A record may be filed only once under subsection (2).

5.3.6
Determination of consumer matters by Commissioner


(1)
The Commissioner may resolve a consumer matter by making a determination that, in the Commissioner’s view, is fair and reasonable in all the circumstances.


(2)
In determining a consumer matter, the Commissioner may make any of the following orders:

(a)
an order cautioning the respondent or a legal practitioner associate of the respondent law practice;

(b)
an order requiring an apology from the respondent or a legal practitioner associate of the respondent law practice;

(c)
an order requiring the respondent to redo the work that is the subject of the complaint at no cost or to waive or reduce the fees for the work;

(d)
an order requiring:

(i)
the respondent Australian legal practitioner; or

(ii)
the respondent law practice to arrange for a legal practitioner associate of the law practice;

to undertake training, education, be supervised or undertake counselling;

(e)
a compensation order against the respondent in accordance with Part 5.5.


(3)
A failure to comply with an order under this section is capable of constituting unsatisfactory professional conduct or professional misconduct on the part of:

(a)
any principal of a respondent law practice; and

(b)
any lawyer involved in the contravention.

Division 3
Further provisions applicable to costs disputes
5.3.7
General role of Commissioner in costs disputes


(1)
The Commissioner is, subject to the other provisions of this Division, to deal with a costs dispute in the same manner as other consumer matters if:

(a)
the total bill for legal costs is less than $100,000 (indexed) payable in respect of any one matter; or

(b)
the total bill for legal costs equals or is more than $100,000 (indexed) payable in respect of any one matter, but the total amount in dispute is less than $10,000 (indexed).


(2)
If a complaint contains a costs dispute that cannot be dealt with under subsection (1), the Commissioner is not to deal with or continue to deal with the dispute, but is to inform the parties of the right to apply for a costs assessment. 

5.3.8
Binding determinations in costs disputes


(1)
The Commissioner may make a binding determination about costs in the circumstances referred to in subsection (2).


(2)
The determination may be made in circumstances where:

(a)
the Commissioner is unable to resolve a costs dispute referred to in section 5.3.7 (1) (whether wholly or partly); and

(b)
the total amount of legal costs still in dispute is less than $10,000 (indexed).


(3)
The determination must specify the amount payable as legal costs (including a nil amount). The amount ordered as payable must be less than $10,000 (indexed).


(4)
A determination is to be based on the Commissioner’s assessment of what is fair and reasonable in all the circumstances.


(5)
In considering what is fair and reasonable in all the circumstances, the Commissioner must have regard to section 4.3.30.


(6)
When exercising functions under this section in relation to a person, the Commissioner must have regard to the extent to which the person has complied with any applicable guidelines issued under section 8.5.2.

5.3.9
Cases where binding determinations are not made in costs disputes


(1)
The Commissioner is to cease dealing with a costs dispute in the circumstances referred to in subsection (2), but is to inform the parties of the right to apply for a costs assessment.


(2)
The action under subsection (1) is to be taken where:

(a)
an attempted resolution by the Commissioner of a costs dispute referred to in section 5.3.7 (1) is unsuccessful (whether wholly or partly); and

(b)
either:

(i)
the total amount of legal costs still in dispute is equal to or more than $10,000 (indexed); or

(ii)
the total amount of legal costs still in dispute is less than $10,000 (indexed) and the Commissioner notifies the parties in writing that he or she is unable to resolve the dispute.

Note. Section 4.3.27 provides in part that legal costs that are or have been the subject of a costs dispute under this Chapter may not be the subject of a costs assessment unless the Commissioner is unable to resolve the costs dispute and has notified the parties of their entitlement to apply for a costs assessment. Consequently, a costs assessment is not available where a costs dispute is resolved.
5.3.10
GST excluded in calculations

Amounts payable by way of GST in respect of legal costs are to be disregarded when determining:

(a)
the total bill for legal costs referred to in section 5.3.7; or

(b)
the total amount of legal costs referred to in section 5.3.8.

Part 5.4
Disciplinary matters
Division 1
Preliminary
5.4.1
Application of this Part

This Part applies to disciplinary matters.

5.4.2
Unsatisfactory professional conduct

For the purposes of this Law, unsatisfactory professional conduct includes conduct of a lawyer occurring in connection with the practice of law that falls short of the standard of competence and diligence that a member of the public is entitled to expect of a reasonably competent lawyer.

5.4.3
Professional misconduct


(1)
For the purposes of this Law, professional misconduct includes:

(a)
unsatisfactory professional conduct of a lawyer, where the conduct involves a substantial or consistent failure to reach or maintain a reasonable standard of competence and diligence; and

(b)
conduct of a lawyer whether occurring in connection with the practice of law or occurring otherwise than in connection with the practice of law that would, if established, justify a finding that the lawyer is not a fit and proper person to engage in legal practice.

(2)
For the purpose of deciding whether a lawyer is or is not a fit and proper person to engage in legal practice as mentioned in subsection (1) (b), regard may be had to the matters that would be considered if the lawyer were an applicant for admission to the Australian legal profession or for the grant or renewal of an Australian practising certificate and any other relevant matters.

5.4.4
Conduct capable of being unsatisfactory professional conduct or professional misconduct 

Without limitation, the following conduct is capable of being unsatisfactory professional conduct or professional misconduct:

(a)
conduct consisting of a contravention of this Law, whether or not:

(i)
the person has been convicted of an offence in relation to the contravention; or

(ii)
a pecuniary penalty order has been made against the person under Part 9.6 in relation to the contravention; or

(iii)
the contravention is punishable by way of conviction or pecuniary penalty order;

(b)
conduct consisting of a contravention of the National Rules;

(c)
conduct involving contravention of the Legal Profession (Adoption of National Law) Act of this jurisdiction (other than this Law), whether or not the person has been convicted of an offence in relation to the contravention;

(d)
charging more than a fair and reasonable amount for legal costs in connection with the practice of law;

(e)
conduct in respect of which there is a conviction for:

(i)
a serious offence; or

(ii)
a tax offence; or

(iii)
an offence involving dishonesty;

(f)
conduct as or in becoming an insolvent under administration;

(g)
conduct in becoming disqualified from managing or being involved in the management of any corporation under the Corporations Act;

(h)
conduct consisting of a failure to comply with the requirements of a notice under this Law or the National Rules;

(i)
conduct in failing to comply with an order of a designated tribunal made under this Law (including but not limited to a failure to pay wholly or partly a fine imposed under this Law);

(j) 
conduct in failing to comply with a compensation order made under this Chapter.

Division 2
Determination by Commissioner
5.4.5
Determination by Commissioner—unsatisfactory professional conduct


(1)
The Commissioner may, in relation to a disciplinary matter, find that the respondent lawyer or a legal practitioner associate of the respondent law practice has engaged in unsatisfactory professional conduct and may determine the disciplinary matter by making any of the following orders:

(a)
an order cautioning the respondent or a legal practitioner associate of the respondent law practice;

(b)
an order reprimanding the respondent or a legal practitioner associate of the respondent law practice;

(c)
an order requiring an apology from the respondent or a legal practitioner associate of the respondent law practice;

(d)
an order requiring the respondent or a legal practitioner associate of the respondent law practice to redo the work that is the subject of the complaint at no cost or to waive or reduce the fees for the work;

(e)
an order requiring:

(i)
the respondent lawyer; or

(ii)
the respondent law practice to arrange for a legal practitioner associate of the law practice;

to undertake training, education or counselling or be supervised;

(f)
an order requiring the respondent or a legal practitioner associate of the respondent law practice to pay a fine of a specified amount (not exceeding $25,000) to the fund referred to in section 9.6.7;

(g)
an order recommending that the Board impose a specified condition on the Australian practising certificate or Australian registration certificate of the respondent lawyer or a legal practitioner associate of the respondent law practice.


(2)
If the Commissioner proposes to determine a disciplinary matter under this section:

(a)
the Commissioner must provide the respondent or associate and the complainant with details of the proposed determination and invite them to make written submissions to the Commissioner within a specified period; and

(b)
the Commissioner must take into consideration any written submissions made to the Commissioner within the specified period, and may but need not consider submissions received afterwards; and

(c)
the Commissioner is not required to repeat the process if the Commissioner decides to make a determination in different terms after taking into account any written submissions received during the specified period; and

(d)
the rules of procedural fairness are not breached merely because no submissions are received within the specified period and the Commissioner makes a determination in relation to the complaint, even if submissions are received afterwards.


(3)
If the Commissioner determines a disciplinary matter under this section, no further action is to be taken under this Chapter with respect to the complaint.


(4)
If a complaint contains both a consumer matter and a disciplinary matter and the Commissioner has already made a determination of the consumer matter under section 5.3.6, the Commissioner may, in subsequently making a determination about the disciplinary matter, take into account the determination already made about the consumer matter, but not so as to make further orders under that section.


(5)
When exercising functions under this section in relation to a lawyer, the Commissioner must have regard to the extent to which the lawyer has complied with any applicable guidelines issued under section 8.5.2.

Division 3
Role of designated tribunal
5.4.6
Initiation and prosecution of proceedings in designated tribunal


(1)
The Commissioner may initiate and prosecute proceedings against a respondent lawyer in the designated tribunal of this jurisdiction if the Commissioner is of the opinion that:

(a)
the alleged conduct may amount to unsatisfactory professional conduct that would be more appropriately dealt with by the designated tribunal; or

(b)
the alleged conduct may amount to professional misconduct.

(2)
As soon as practicable after deciding to initiate proceedings under this section, the Commissioner must give the complainant and the respondent to the complaint written notice of the decision.

5.4.7
Procedure of designated tribunal


(1)
Proceedings initiated under this Chapter in the designated tribunal are to be dealt with in accordance with the procedures of the designated tribunal.


(2)
Subject to any procedural requirements, the designated tribunal may determine proceedings without conducting a formal hearing, but is bound by the rules of procedural fairness.


(3)
The designated tribunal is bound by the rules of evidence in conducting a hearing in relation to an allegation of professional misconduct, but is otherwise not bound by those rules in relation to matters arising under this Chapter.
5.4.8
Determination by designated tribunal—disciplinary matters


 (1)
If, after it has completed a hearing under this Part into the conduct of a respondent lawyer, the designated tribunal finds that the lawyer is guilty of unsatisfactory professional conduct or professional misconduct, the designated tribunal may make such orders as it thinks fit, including any of the orders that the Commissioner can make under section 5.4.5 in relation to a lawyer and any one or more of the following:

(a)
an order that the lawyer do or refrain from doing something in connection with the practice of law;

(b)
an order that the lawyer cease to accept instructions as a public notary in relation to notarial services;

(c)
an order that the lawyer’s practice be managed for a specified period in a specified way or subject to specified conditions;

(d)
an order that the lawyer’s practice be subject to periodic inspection by a specified person for a specified period;

(e)
an order that the lawyer seek advice in relation to the management of the lawyer’s practice from a specified person;

(f)
an order recommending that the name of the lawyer be removed from a roll kept by a Supreme Court and the Australian Legal Profession Register;

(g)
an order requiring the Board to impose a specified condition on the Australian practising certificate or Australian registration certificate of the lawyer;
(h)
an order that the lawyer’s Australian practising certificate or Australian registration certificate be suspended for a specified period or cancelled;

(i)
an order that an Australian practising certificate or Australian registration certificate not be granted to the lawyer before the end of a specified period;

(j)
an order that the lawyer not apply for an Australian practising certificate or Australian registration certificate before the end of a specified period;

(k)
a compensation order against the lawyer in accordance with Part 5.5;

(l)
an order that the lawyer pay a fine of a specified amount not exceeding $50,000 if the lawyer is found guilty professional misconduct.


(2)
Subject to section 5.4.9, the designated tribunal may make ancillary or other orders, including:

(a)
an order for payment by the lawyer of expenses associated with orders under this section, as assessed or reviewed in or in accordance with the order or as agreed; and

(b)
an interlocutory or interim order, including an order of the kind referred to in subsection (1).


(3)
The designated tribunal may find a person guilty of unsatisfactory professional conduct even though the complaint or charge alleged professional misconduct.


(4)
If the designated tribunal makes an order that a lawyer pay a fine, a copy of the order may be filed in the registry of a court having jurisdiction to give judgment for a debt of the same amount as the amount of the fine and the order may be enforced as if it were an order of the court.


(5)
To avoid doubt, the power of the designated tribunal under subsection (1) to make any of the orders that the Commissioner can make under section 5.4.5 extends to making orders of that kind in relation to a lawyer whom the tribunal finds is guilty of professional misconduct.


(6)
When exercising functions under this section in relation to a lawyer, the designated tribunal must have regard to the extent to which the lawyer has complied with any applicable guidelines issued under section 8.5.2.

5.4.9
Costs


(1)
The designated tribunal must make orders requiring a lawyer whom it has found guilty of unsatisfactory professional conduct or professional misconduct to pay costs (including costs of the Commissioner and the complainant), unless the designated tribunal is satisfied that exceptional circumstances exist.


(2)
The designated tribunal may make orders requiring a lawyer whom it has not found guilty of unsatisfactory professional conduct or professional misconduct to pay costs (including costs of the Commissioner and the complainant), if satisfied that:

(a)
the sole or principal reason why the proceedings were instituted in the designated tribunal was a failure of the lawyer to co-operate with the Commissioner; or

(b)
there is some other reason warranting the making of an order in the particular circumstances.


(3)
The designated tribunal may make orders requiring:

(a)
the Commissioner or the Board; or

(b)
a person, body or fund nominated in relevant jurisdictional legislation for the purposes of this section;

to pay costs, but may do so only if satisfied that the lawyer concerned is not guilty of unsatisfactory professional conduct or professional misconduct and the designated tribunal considers that special circumstances warrant the making of the orders.


(4)
The designated tribunal may make orders requiring:

(a)
a lawyer in respect of whom proceedings are pending before the designated tribunal; or

(b)
a person, body or fund nominated in relevant jurisdictional legislation for the purposes of this section;

to pay costs on an interlocutory or interim basis.


(5)
An order for costs:

(a)
may be for a specified amount; or

(b)
may be for an unspecified amount but must specify the basis on which the amount is to be determined.


(6)
An order for costs may specify the terms on which costs must be paid.

Note. Jurisdictional legislation may provide a right of appeal against or a right of review of the designated tribunal’s decision.

5.4.10
Compliance with determinations and orders

Persons and bodies (other than a Supreme Court) having relevant functions under this Law must give effect to the orders of a tribunal under this Law.

Note. Section 2.2.9 provides that a Supreme Court may remove the name of a lawyer from a roll on its own motion or on the recommendation of the Board or a designated tribunal under this Law.

5.4.11
Power to disregard procedural lapses


(1)
The designated tribunal may order that a failure by the Commissioner to observe a procedural requirement in relation to a complaint is to be disregarded, if satisfied that the parties to the hearing have not been prejudiced by the failure.


(2)
This section applies to a failure occurring before proceedings were instituted in the designated tribunal in relation to the complaint as well as to a failure occurring afterwards.

Part 5.5
Compensation orders
5.5.1
Making of compensation orders


(1)
For the purposes of section 5.3.6, the Commissioner may make a compensation order against a respondent lawyer or law practice in accordance with this Part.


(2)
For the purposes of section 5.4.8, the designated tribunal may make a compensation order against a respondent lawyer in accordance with this Part.

5.5.2
Request by complainant for compensation order


(1)
A complainant may request:

(a)
the Commissioner; or

(b)
the designated tribunal in proceedings under Division 3 of Part 5.4;

to make a compensation order.


(2)
A compensation order may be requested in respect of loss suffered by:

(a)
the complainant; or

(b)
another person who is a client of the respondent;
(or both) because of the conduct the subject of the complaint. The complainant, or other person, suffering the loss is referred to in this Part as an aggrieved person.


(3)
A complainant who makes such a request must describe the loss suffered by the aggrieved person and the relevant circumstances.


(4)
A request may be made in the complaint or to the Commissioner at any time after the complaint is made and before it is disposed of.


(5)
However, a request may not be made after proceedings have been initiated in the designated tribunal with respect to the complaint unless the designated tribunal grants the complainant leave to make the request.

5.5.3
Nature of compensation orders


(1)
A compensation order is an order to compensate the aggrieved person for loss suffered because of conduct that is the subject of a complaint and consists of one or more of the orders referred to in subsections (2), (3) and (4).


(2)
A compensation order may include an order that the respondent lawyer or law practice pay to the aggrieved person, by way of monetary compensation for the loss, a specified amount not exceeding:

(a)
where the compensation order is made by the Commissioner—$25,000; or

(b)
where the compensation order is made by the designated tribunal—$25,000 or a greater amount agreed to with the consent of both the complainant and the lawyer or law practice.


(3)
A compensation order may include an order that the respondent lawyer or law practice cannot recover or must repay the whole or a specified part of the amount charged to the aggrieved person by the lawyer or law practice in respect of specified legal services. An order under this subsection is effective:

(a)
to prevent recovery of an amount even if proceedings to recover the amount (or any part of it) have been commenced by or on behalf of the lawyer or law practice; and

(b)
to require repayment of an amount even if a court has ordered payment of the amount (or an amount of which it is part) in proceedings brought by or on behalf of the lawyer or law practice.


(4)
A compensation order may include an order discharging a lien possessed by the lawyer or law practice in respect of a specified document or class of documents.


(5)
A compensation order may specify the person to whom monetary compensation is payable, whether to the aggrieved person or to another person on behalf of the aggrieved person.

Note. Section 5.5.6 provides that compensation awarded under this Part does not affect any other remedy available for the loss.

5.5.4
Prerequisites for making of compensation orders


(1)
Unless the complainant and the respondent lawyer or law practice concerned agree, a compensation order is not to be made unless the Commissioner or designated tribunal (as the case requires) is satisfied that:

(a)
the aggrieved person has suffered loss because of the conduct concerned; and

(b)
it is in the interests of justice that the order be made.


(2)
A compensation order is not to be made in respect of any loss for which the aggrieved person has received or is entitled to receive:

(a)
compensation under an order that has been made by a court; or

(b)
compensation paid or payable from a fidelity fund of any jurisdiction, where a relevant claim for payment from that fund has been made or determined.


(3)
Subsection (2) does not apply where a fidelity authority is seeking a compensation order under its subrogation to the rights and remedies of a claimant (see section 4.5.28).

5.5.5
Enforcement of compensation orders

A copy of a compensation order made by the Commissioner may be filed in a court of competent jurisdiction and the order (so far as it relates to any amount payable under the order) may be enforced as if it were an order of the court.

5.5.6
Other remedies not affected

The recovery of compensation awarded under this Part does not affect any other remedy available to an aggrieved person, but any compensation so awarded must be taken into account, and appropriate adjustments made, in any other proceedings by or on behalf of the aggrieved person in respect of the same loss.

Part 5.6
Appeal or review
5.6.1
Finality of determinations of Commissioner

The determination of a complaint or matter by the Commissioner under this Chapter is final, except as provided by this Part.

5.6.2
Internal review of decisions of Commissioner


(1)
The Commissioner may, at his or her absolute discretion, conduct an internal review of a decision made by the Commissioner if the Commissioner considers it appropriate to do so.


(2)
On the review, the Commissioner is to consider whether the decision was dealt with appropriately and whether the decision was based on reasonable grounds.


(3)
On the review, the Commissioner may confirm the original decision, make a new decision, or refer the matter back to the original decision-maker.

5.6.3
Right of appeal or review of decisions of Commissioner


(1)
A respondent lawyer or a legal practitioner associate of a respondent law practice may, in accordance with applicable jurisdictional legislation, appeal to the designated tribunal against, or seek a review by the designated tribunal of, a determination of the Commissioner under:

(a)
section 5.3.6, in relation to a compensation order for more than $10,000; or

(b)
section 5.4.5.


(2)
The designated tribunal may make any order it considers appropriate on the appeal or review.

Note. Jurisdictional legislation may provide a right of appeal against or a right of review of the designated tribunal’s decision.

Part 5.7
General duties of Commissioner
5.7.1
Duty to deal with complaints

It is the duty of the Commissioner to deal with all complaints properly made and to deal with them in accordance with this Law and the National Rules.

5.7.2
Duty to exercise discretions fairly

It is the duty of the Commissioner, in exercising or considering whether or how to exercise any applicable discretions when dealing with a complaint (including the conduct of any investigation), to act in a fair manner, having regard to the respective interests of the complainant and the respondent and to the public interest.
5.7.3
Duty to deal with complaints efficiently and expeditiously

It is the duty of the Commissioner to deal with complaints (including the conduct of any investigations) as efficiently and expeditiously as is practicable.

5.7.4
Notice of decisions and determinations


(1)
It is the duty of the Commissioner in relation to a complaint to give the complainant and the respondent written notice of:

(a)
a decision to close the complaint; or

(b)
a determination made in relation to the complaint (including a costs dispute); or

(c)
a decision made as a result of an internal review in connection with the complaint.


(2)
A notice under this section must be given as soon as practicable after the decision or determination is made, and must include a statement of reasons for the decision.


(3)
The Commissioner need not give a party to a complaint notice of a decision or determination to close the complaint if the Commissioner considers that it would be appropriate in the circumstances to dispense with notifying that party.

Note. Section 5.4.6 provides for notice to be given of a decision to initiate proceedings in the designated tribunal.

5.7.5
Rules of procedural fairness


(1)
The rules of procedural fairness, to the extent that they are not inconsistent with the provisions of this Law or the National Rules, apply in relation to:

(a)
the investigation and determination of complaints by the Commissioner; and

(b)
the making of other decisions by the Commissioner in respect of complaints; and

(c)
the procedures of the Commissioner in respect of complaints and any associated matters.


(2)
Subsection (1) does not apply in relation to a decision of the Commissioner that the whole or part of a complaint should be resolved by the exercise of functions relating to consumer matters (see section 5.2.5(1)).

Part 5.8
Miscellaneous

5.8.1
National Rules

The National Rules may make provision with respect to any matter referred to in this Chapter. 
Annexure C National Legal Profession Legislation 2011 – National Legal Services Commissioner
Part 8.3
National Legal Services Commissioner
8.3.1
Provisions relating to Commissioner


(1)
The Commissioner has the functions conferred or imposed on him or her by or under this Law as applied in this jurisdiction and other participating jurisdictions.


(2)
The Commissioner may exercise his or her functions in relation to:

(a)
one jurisdiction; or

(b)
two or more or all jurisdictions collectively.


(3)
Schedule 2 contains provisions relating to the Commissioner and associated matters.

8.3.2
Objectives of office of Commissioner

The objectives of the office of Commissioner are:

(a)
to ensure that complaints against law practices, Australian legal practitioners, Australian-registered foreign lawyers and other lawyers as referred to in section 5.1.2 and disputes and other issues involving law practices are dealt with in a timely and effective manner; and

(b)
to ensure compliance with requirements of this Law and the National Rules by law practices, Australian legal practitioners, Australian-registered foreign lawyers and other lawyers as referred to in section 5.1.2; and

(c)
to educate the legal profession about issues of concern to the profession and to clients of law practices; and

(d)
to educate the community about legal issues and obligations that flow from the client-practitioner relationship; and

(e)
to promote national consistency in the application of this Law and the National Rules to the Australian legal profession.

8.3.3
Kinds of functions of Commissioner


(1)
The Commissioner has the following kinds of functions:

(a)
independent functions;

(b)
special functions.


(2)
The independent functions of the Commissioner are as follows:

(a)
his or her functions under this Chapter and Schedules 1 and 2;

(b)
without limiting paragraph (a):

(i)
his or her functions as Chief Executive Officer of the Board; and

(ii)
his or her functions to issue guidelines under section 8.5.2 and directions under section 8.5.3; and

(c)
his or her function of approving forms (see section 9.7.14);

(d)
any other functions specified in the National Rules as independent functions of the Commissioner for the purposes of this section;

(e)
any functions of the Commissioner under this Law or the National Rules that are associated with those referred to in paragraphs (a)–(d), except any functions specified in the National Rules as excluded functions for the purposes of this section.


(3)
The special functions of the Commissioner are all his or her functions other than his or her independent functions.

8.3.4
Exercise of independent functions of Commissioner


(1)
The Commissioner may exercise his or her independent functions directly or by delegation.


(2)
The Commissioner may, by instrument in writing, delegate any of his or her independent functions (other than those referred to in subsection (3)) to:

(a)
a member of the staff of the Commissioner; or

(b)
an entity specified, or of a kind specified, in the National Rules for the purposes of this section.


(3)
The independent functions of the Commissioner that cannot be delegated are as follows:

(a)
his or her functions as Chief Executive Officer of the Board;

(b)
his or her functions relating to his or her responsibility (in connection with special functions) under section 8.3.6;

(c)
his or her functions of issuing guidelines under section 8.5.2 and directions under section 8.5.3;

(d)
his or her function of delegating powers and other functions.

8.3.5
Exercise of special functions of Commissioner by local representatives 


(1)
The following provisions have effect in relation to the special functions of the Commissioner:

(a)
the special functions in relation to:

(i)
a law practice that carries on business in this jurisdiction; or

(ii)
a person who is or was an Australian lawyer, an Australian legal practitioner or an Australian-registered foreign lawyer whose home jurisdiction is or was this jurisdiction;

are to be exercised on behalf of the Commissioner by the local representative for this jurisdiction;

(b)
the Commissioner is not to exercise the special functions himself or herself or through persons appointed or engaged by him or her.


(2)
References to the Commissioner in provisions of this Law (other than this section, section 8.4.1 and Part 8.5) and the National Rules relating to the special functions of the Commissioner are taken to include references to the local representative for this jurisdiction.


(3)
A local representative must exercise its special functions consistently with applicable guidelines and directions of the Commissioner.


(4)
A local representative of the Commissioner in respect of any or all of the Commissioner’s special functions under Chapter 5 must be an independent entity.


(5)
Subsection (4) does not prevent a local representative of the Commissioner from delegating (under section 8.5.4 (2)) any of those special functions to a professional association.
8.3.6
Responsibilities of Commissioner regarding special functions


(1)
The Commissioner is responsible for:

(a)
promoting consistency in the application of provisions of this Law and National Rules that confer or impose special functions; and

(b)
for the purpose of promoting consistency—monitoring, reviewing, co-ordinating and reporting on the exercise of the special functions by the local representatives; and

(c)
reporting to the Board, with such comments as the Commissioner thinks fit, on any matter relating to or connected with the exercise of the local representatives’ functions under this Law or the National Rules to which, in the opinion of the Commissioner, the attention of the Standing Committee should be directed; and

(d)
recommending to the Board for reporting to the Standing Committee any changes to the role or functions of the local representatives under this Law or the National Rules that the Commissioner thinks desirable.


(2)
Without limiting subsection (1) (c), the Commissioner may report to the Board, with such comments as the Commissioner thinks fit, on compliance with the Commissioner’s guidelines or directions by local representatives or their delegates.


(3)
No liability attaches to the Commissioner for any act or omission done or omitted by a local representative of the Board or the Commissioner, or a delegate of a local representative, in the exercise or purported exercise of special functions under this Law or the National Rules.
8.3.7
Power of local representative to take over exercise of special function


(1)
Responsibility for a particular matter that involves or may involve a special function may be taken over under either of the following powers:

(a)
an independent local representative may take over responsibility for the matter from a non-independent local representative (a subject entity);

(b)
a local representative may take over responsibility for the matter from a delegate under section 8.5.4 (1) or (2) (a subject entity) of the local representative.


(2)
The local representative may exercise the power if of the opinion that it is appropriate to take over the matter.


(3)
When a local representative takes over a matter from a subject entity:

(a)
the local representative may deal with and determine the matter afresh, but may adopt or take into account anything done or received by the subject entity to date; and

(b)
the subject entity is to provide any assistance required by the local representative to deal with the matter (including copies of or access to all documents held by the subject entity that relate to the matter); and

(c)
the subject entity otherwise ceases to have responsibility for the matter unless the local representative refers the matter back to the subject entity under subsection (4).


(4)
The local representative may refer a matter back to the subject entity at any time to be dealt with and determined by the subject entity, with such directions as to how the matter should be dealt with as the local representative thinks fit.


(5)
This section does not limit any other power that a local representative has to take over or otherwise deal with a matter, whether under another law or the terms of a delegation or otherwise.


(6)
In this section:

independent local representative means a local representative in respect of special functions under Chapter 5.

non-independent local representative means a local representative that is not an independent entity.

Note. Section 8.3.5 (5) provides that a local representative of the Commissioner in respect of any or all of the Commissioner’s special functions under Chapter 5 must be an independent entity

Part 8.4
Relationship of Commissioner with Board
8.4.1
Independence

In exercising any independent or special functions, but subject to section 8.4.2, the Commissioner, the Commissioner’s local representatives and their respective delegates are to be independent of the Board.

8.4.2
Functions of Board in relation to Commissioner

The Board has the following functions in relation to the Commissioner:

(a) 
to monitor and review the exercise of the functions of the Commissioner;

(b) 
to report to the Standing Committee, with such comments as it thinks fit, on compliance with the Commissioner’s guidelines or directions by local representatives or their delegates to which, in the opinion of the Board, the attention of the Standing Committee should be directed;

(c)
to examine each annual and other report of the Commissioner and report to the Standing Committee on any matter appearing in, or arising out of, any such report;

(d)
to recommend to the Standing Committee any changes to the role or functions of the Commissioner that the Board thinks desirable;

(e)
to inquire into any question in connection with the Commissioner's functions that is referred to it by the Standing Committee and report to the Standing Committee on that question.
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