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PROVISIONS IN THE LEGAL PRACTICE BILL IN TERMS OF WHICH REGULATIONS OR RULES MAY OR MUST BE MADE
DECISIONS BY PORTFOLIO COMMITTEE ON 15 AUGUST 2013 ARE INDICATED
 (UP TO AND INCLUDING CLAUSE 34(2)(b) 
	CLAUSE NUMBER
	SUMMARY OF PROVISION AND FORM OF CONSULATION REQUIRED IN  BILL 

(“IN” OR “AFTER” CONSULTATION OR NOT SPECIFIED)
	REMARKS
	PROPOSED CONSULTATION ON REGULATIONS
(“IN” OR “AFTER”)
	CONSULTATIVE FORUM 

RULES
	CONSULTATIVE FORUM 

REGULATIONS BY MINISTER ON RECOMMENDATION BY CF



	6(1)(t)
	Powers and functions of Council:  The Council must do all things necessary for or conducive to the attainment of the objects of the Council and the Charter, as may be prescribed. 
	
	On 15 Aug the PC requested that this paragraph be deleted.
	
	

	6(4)
	Powers and functions of Council:
The Council must, in the rules, with regard to fees and charges which are payable to the Council, determine—

(a) application fees as provided for in this Act;

(b) annual fees, or portion thereof, in respect of a part of a year, payable to the Council by attorneys for Fidelity Fund certificates;

(c) annual fees payable by all legal practitioners who are admitted and enrolled in terms of section 24(1) as practising legal practitioners;

(d) the date on which any fee is payable;

(e) the fees, or portion thereof, payable in respect of any examination conducted

by the Council or on behalf of the Council; and

(f) any other fee or charge it considers necessary.
	
	
	
	

	6(5)(f)
	Powers and function of Council:

The Council must, in the prescribed manner, create a mechanism to provide proper, appropriate and transformational legal education and training and offer legal education and training to aspiring and newly appointed legal practitioners, as well as continued training for experienced legal practitioners.
	This goes to the heart of transformation.


	On 15 Aug the PC flagged this paragraph as it might have to be deleted.  
It is not clear what the mechanism will be and what its purpose will be.
	
	

	7(1)(a)
	Composition of Council:
The Council consists of the following members:

(a) 16 legal practitioners, comprising of 10 practising attorneys and six practising advocates, elected in accordance with a procedure determined by the Council

in terms of the rules. 

Possible insertion

or by Minister by regulation
	
	The PC did not make a decision on 15 August
	
	

	16(2)
	Quorum and procedure at meetings of Council:
The Council must in the rules determine a procedure for convening meetings and

a procedure for the conduct of meetings.
	
	
	
	

	18(3)
	Committees of Council:
The Council must in the rules determine a procedure for the conduct of meetings

of a committee.
	
	
	
	

	19(4)
	Executive officer and employees of Council:
The procedure for the appointment of the executive officer and other employees of the Council must be determined by the Council in terms of the rules.
	
	
	
	

	19(6)
	Executive officer and employees of Council:
The Council must in the rules determine the conditions of service of the executive

officer and the other employees of the Council.
	
	
	
	

	20(1)
	Executive committee of Council:
The Council must establish an executive committee and determine its powers

and functions in the rules.
	
	
	
	

	22(3)
	Finances, expenditure and accountability of Council:
The executive officer may invest any monies of the Council which are not required for immediate use with a bank approved by the Council or in such other manner as the Council may determine in the rules.
	
	
	
	

	23(2)
	Establishment of Regional Councils:

The Minister must prescribe the areas of jurisdiction of Regional Councils, after consultation with the Council.
	There should be consensus on this important aspect.


	On 15 Aug the PC decided that this should be in consultation
	
	

	23(4)
	Establishment of Regional Councils:

Regional Councils must be elected in accordance with a procedure determined by the Council in the rules
	
	
	
	

	24(2)(d)
	Admission and enrolment:
A High Court must admit to practise and authorise to be enrolled as a legal

practitioner, conveyancer, notary or any person who, upon application, satisfies the court that he or she has served a copy of the application on the Council, containing the information as determined in the rules within the time period determined in the rules.
	
	
	
	

	24(3)
	Admission and enrolment:

The Minister may, after consultation with the Council, make regulations in respect of admission and enrolment of legal practitioners to determine the right of appearance of foreign legal practitioners to appear in SA courts, to give effect to any reciprocal  international agreement regulating the provision of legal services by foreign legal practitioners or to permit persons or categories of persons to commence practising as legal practitioners by virtue of their academic qualifications or professional experience. 
	There should be consensus on this important aspect to ensure a balance between the interests of the profession, on the one hand, and international and political considerations, on the other.
	On 15 Aug the PC requested that this clause be redrafted. Clause 24 (3)(a) and (b) must be “after consultation”.
Clause 24(3)(c) must become a new (4) and be “in consultation”.
	
	

	25(3)
	Possible insertion

Right of appearance:

….a prescribed certificate to the effect that the applicant has the right to appear in the High Court, the Supreme Court of Appeal or the Constitutional Court and….
	
	On 15 Aug the PC decided that this should be in consultation
	
	

	25(3)d)
	Possible insertion

Right of appearance:

…….appropriate relevant experience, as may be prescribed by the Minister in/after consultation the Council,…
	
	On 15 Aug the PC decided that this should be in consultation
	
	

	26(1)(b)


	Minimum legal qualifications and practical vocational training:

A person qualifies to be admitted and enrolled as a legal practitioner if he or she has undergone all the practical vocational training requirements as a candidate legal practitioner, prescribed by the Minister.
	There should be consensus on this crucial aspect which regulates entry into the profession.  Government has a legitimate interest to ensure that there is meaningful transformation in this regard.


	On 15 Aug the PC decided that this should be in consultation
	
	

	26(1)(c) 
	Minimum legal qualifications and practical vocational training:

A person qualifies to be admitted and enrolled as a legal practitioner, if that

person has passed a competency-based examination or assessment for candidate legal practitioners as may be determined in the rules.
	
	
	
	

	26(2) and (3)
	Minimum legal qualifications and practical vocational training:

An attorney qualifies to be enrolled as a conveyancer, or as a notary, if he or she has passed a competency-based examination or assessment as determined in the rules by

the Council.
	
	
	
	

	27
	Practical vocational training:
The Council must in the rules determine the minimum conditions and procedures

for the registration and administration of practical vocational training.
	
	
	
	

	28(1)
	Assessment of practical vocational training:
The Council must in the rules determine a procedure and issue directions

pertaining to the assessment of persons undergoing practical vocational training
	
	
	
	

	28(2)
	Assessment of practical vocational training:
The purpose of assessment in terms of subsection (1) is to establish whether, in the opinion of the Council, the person has attained an adequate level of competence as determined in the rules
	
	
	
	

	28(4)
	Assessment of practical vocational training:
The Council must in the rules determine the criteria for a person, institution,

organisation or association to qualify to conduct an assessment in terms of this section.
	
	
	
	

	Clause 29(1)
	Prescription of community service:

The Minister must, after consultation with the Council, prescribe the requirements for community service from a date to be determined by the Minister.
	There should be consensus on this crucial aspect which regulates entry into the profession.  Government has a legitimate interest to ensure that there is meaningful transformation in this regard


	On 15 Aug the PC decided that this should be in consultation
	
	

	29(2)
	Prescription of community service:

For the purposes of this section, ‘‘community service’’ includes service involving any other service as may be determined by the Council in the rules.
	
	
	
	

	30(1)(a)
	Registration with Council:
A person duly admitted by the High Court as a legal practitioner must apply

to the Council in the manner determined in the rules, for registration and for enrolling his or her name on the Roll.
	
	
	
	

	30(1)(b)
	Registration with Council:
The application referred to in paragraph (a) must—

(i) be accompanied by the fee determined in the rules;

(iii) be submitted to the Council in the manner determined in the rules through the Regional Council where the legal practitioner intends to practise.
	
	
	
	

	30(3)
	Registration with Council:
The Council must keep a Roll of Legal Practitioners, as determined in the rules
	
	
	
	

	31(3)
	Cancellation and suspension of registration:
The Council must, as determined in the rules, notify the person referred to in

subsection (1) of the cancellation or suspension of registration.
	
	
	
	

	32(1)
	Conversion of registration:
A legal practitioner may, as determined in the rules and upon payment of the fee determined by the Council in the rules, apply to the Council to convert his or her registration as an attorney to that of an advocate and vice versa.
	
	
	
	

	32(3)
	Conversion of registration:
The Council may make rules setting out the circumstances under which a legal

practitioner can apply for the conversion of his or her registration and any requirements such legal practitioner must comply with.
	
	
	
	

	Clause 34(2)(b)
	Forms of legal practice:

An advocate may render legal services in expectation of a fee, commission, gain or reward determined in accordance with this Act or any other applicable law upon receipt of a request directly from a member of the public for that service:  Provided that such request complies with any regulation that the Minister may make after consultation with the Council.
	There should be consensus on this crucial aspect, especially because the Bill was originally premised on the referral system as agreed with the legal profession.


	On 15 Aug the PC decided that the proposed 34(2)(b)(ii) be deleted


	
	

	34(3)
	Forms of legal practice:

The Council must determine rules relating to the briefing of advocates by

attorneys and instruction of attorneys.
	This aspect should be left in the hands of the profession.
	
	
	

	34(8)(e)
	Forms of legal practice:

A law clinic may be established by any university in the Republic provided that it may not undertake work in connection wirh …

, or such other work as the Council may

determine in the rules.
	
	
	
	

	Clause 34(9)
	Forms of legal practice:

The Minister may, after consultation with the Council and the Board, prescribe a framework for the creation and recognition of limited liability legal practices and the terms and conditions applicable to such practices.
	
	“on the advice of the Council and the Board jointly”
	
	

	35
	Fees [structure] of legal practitioners, juristic entities and justice centres:

Options here
	
	
	
	

	Clause 37(4)(c)(iv)
	Establishment of disciplinary bodies:

Investigating committees and disciplinary committees must be established with due regard to, among others, representivity in respect of the constitution of the committee with regard to race, gender, national and regional demographics and the inclusion of members  of the public , as may be prescribed.
	
	“as may be prescribed, on the advice of the Council”
	
	

	37(7)
	Establishment of disciplinary bodies:

The Council may in the rules determine procedures to be followed by disciplinary

bodies established in terms of this section.
	
	
	
	

	38(1)
	Procedure for dealing with complaints of misconduct:
The Council must make rules to determine the procedure for dealing with all complaints of misconduct relating to legal practitioners,
	
	
	
	

	39(1)
	Disciplinary hearing:
A disciplinary committee must conduct disciplinary hearings subject to the

provisions of this section and the rules determined by the Council.
	
	
	
	

	39(3)(b)
	Disciplinary hearing:
A subpoena issued in terms of paragraph (a) must be in the form determined in the rules ; and
served on the person concerned as determined in the rules.
	
	
	
	

	40(3)(a)(i)
	Proceedings after disciplinary hearing and remedial action:

Possible insertion:

…which order is subject to confirmation by an order of any court having jurisdiction in the circumstances in the prescribed manner…..
	
	
	
	

	40(3)(b)(i)
	Possible insertion:

…which order is subject to confirmation by an order of any court having jurisdiction in the circumstances in the prescribed manner…..
	
	
	
	

	 40(3)(b)(ii)
	Proceedings after disciplinary hearing and remedial action:

If found guilty of misconduct, the disciplinary committee may, in the case of a juristic entity, impose on it a fine not exceeding the amount prescribed by the Minister, on the advice of the Council, and published in the Gazette. 
	It should be noted that clause 40(3)(a)(ii) and (3)(c)(ii), allows the Minister to “determine” and not “prescribe”  the maximum fine to be imposed on a legal practitioner and candidate legal practitioner, respectively, on the advice of the Council and to publish the amount in the Gazette.  It is suggested that this should also be the case in respect of a juristic entity in clause 40(3)(b)(ii).
	Not applicable
	
	

	41(1)(a)
	Review by Legal Services Ombud:
Any complainant, other than the legal practitioner, candidate legal

practitioner or juristic entity, who is aggrieved—

(i) by the manner in which a disciplinary body conducted an investigation or

disciplinary hearing; or

(ii) by the outcome of an investigation or disciplinary hearing,

may, as determined in the rules, lodge a notice of application for review with the Ombud.
	
	
	
	

	42(1)
	Appeal against decision of disciplinary committee:
A legal practitioner, candidate legal practitioner or juristic entity may, as

determined in the rules and within 30 days of being informed of the decision by a disciplinary committee, lodge an appeal with an appeal tribunal against a finding of the disciplinary committee or against the sentence, or both.
	
	
	
	

	49(3)
	Powers and functions of Ombud:
A summons referred to in subsection (2) (by Ombud) must—

(a) be in the form determined in the rules;

(d) be served as determined in the rules.
	
	
	
	

	53(1)
	Annual report:
The Office of the Ombud must prepare and submit to the Minister an annual

report as determined in the rules within six months after the end of the financial year ofthe Office of the Ombud.
	
	
	
	

	56(1)
	
	
	
	
	

	64(1)(a)
	Powers and functions of Board (of Control of Attorneys Fidelity Fund):

The Board may invest any monies which are not required for immediate use, in government and other securities as may be prescribed by regulation.
	Section 81(2)(b) of the Attorneys Act, 1979, provides that the Minister may, with the concurrence of the Chief Justice and after consultation with the presidents of the  4 statutory provincial law societies, make regulations relating to the investment of excess money of the Attorneys Fidelity Fund.
	“as may be prescribed, after consultation with the board and the Council jointly”
	
	

	64(1)e)
	Powers and functions of Board (of Control of Attorneys Fidelity Fund):

In addition to the powers conferred upon it in this Act, and in the furtherance

of the purpose of the Fund, the Board may as determined in the rules, inspect or cause to be inspected the accounts of any attorney.
	
	
	
	

	72(3)
	Certificate in respect of liabilities of Fund and investment of money in Fund:

Any amount in the Fund that is not immediately required for the purposes of the Fund in any financial year, must be invested in government and other securities as may be prescribed by regulation.
	See comments in respect of clause 64(1)(a).
	“as may be prescribed, after consultation with the board and the Council jointly”
	
	

	75(3)(d)
	Audit (of accounts of the Fund):

Within one month of receiving the audited financial statements, the board must submit an annual report to the Council and the Minister which must at least set out and contain, among others, the number of persons who made claims in terms of the Act, the number of attorneys who paid contributions in terms of the Act, the number of persons who were paid claims and the monetary value thereof and any other matters as may be prescribed by the Minister. 
	
	“as may be prescribed, after consultation with the board and the Council jointly” 
	
	

	85(1) and (2)
	Application for and issue of Fidelity Fund certificates:
An attorney who is obliged in terms of section 84(1) to be in possession of a

Fidelity Fund certificate must apply to the Council for such a certificate as determined in the rules.

(2) An application in terms of subsection (1) must be accompanied by the contribution payable by applicants as determined in the rules.
	
	
	
	

	85(6)(d)
	Application for and issue of Fidelity Fund certificates:
Upon receipt of an application in terms of subsection (1) the Council must, if it is

satisfied that the applicant has completed the application form as determined in the rules in every respect,

immediately issue to the applicant a Fidelity Fund certificate that is determined in the rules.
	
	
	
	

	Clause 94(1)
	Regulations:

The Minister may, and where required in the circumstances, must, after consultation with the Council, make regulations relating to –

(a)
the areas of jurisdiction of the Regional Councils;

(b)
the practical vocational training requirements for candidate legal practitioners;

(c)
compulsory post-qualification professional development of legal practitioners;

(d)
a framework for the creation and recognition of 
limited liability legal practices and the terms and conditions applicable to such practices;

(e)
government and other securities into which the 
Board can invest surplus funds;

(f)
matters which be included in the annual report of the Board;

(g)
the establishment of a mechanism to provide 
transformational legal education and training;

(h)
the right of appearance of candidate legal 
practitioners in court or another institution;

(i)
fee structure of legal practitioners;

(j)
the manner in which a notice of application for 
review must be lodged with the Ombud;

(k)
the form of a summons issued by the Ombud;

(l)
the manner of service of a summons issued by the 
Ombud;

(m)
the form of the annual report of the Ombud;

(n)
the rendering of community service;

(o)
the establishment of a mechanism to monitor and evaluate the implementation of the Charter;

(p)
the instruction of advocates by a member of the 
public;  or

(q)
any other ancillary or administrative matter that it is  necessary to prescribe for the proper implementation or administration of this Act.
	It is suggested that this clause be revised in its entirety to reflect all provisions in the Bill in terms of which regulations are required.  It is also suggested that the revised clause indicate the circumstances in which regulations must be made and the circumstances in which regulations may be made (discretionary).
	(a) to (c):  “in consultation with the Council”.

(d):  “on the advice of the Council and Board jointly””.

(e) & (f):   “after consultation with the Council and Board jointly”.

(g) to (i):  “in consultation with the Council”.

(j) to (l):  move to clause 49.

(m):  “after consultation with the Ombud”.

(n)  to (p):  “in consultation with the Council”.

(q):  “on the advice of the Council”.


	
	

	95(1)
	Rules:
The Council may, and where required in the circumstances, must, by

publication in the Gazette, make rules relating to—

(a) the fees and charges which are payable to the Council;

(b) the fee to be paid by a person applying to the Council for registration and enrolment;

(c) the manner in which an application for registration and enrolment must be

submitted to the Council through the Regional Council in question;

(d) the fee payable by a legal practitioner to the Council when applying to convert his or her registration;

(e) the manner in which an application must be made by a legal practitioner for

the conversion of his or her registration;

(f) the procedure for the election of Council members, for convening meetings of the Council and the procedure for the conduct of meetings;

(g) the procedure for the conduct of meetings of committees of the Council;

(h) the procedure for the appointment of the executive officer and other

employees of the Council;

(i) the conditions of service of the executive officer and other employees of the Council;

((j) competency-based examinations or assessments for candidate legal practitioners, conveyancers or notaries;

(k) the minimum conditions and procedures for the registration and administration of practical vocational training;

(l) procedures and directions pertaining to the assessment of persons undergoing practical vocational training;

(m) the level of competence to be achieved for admission and enrolment as a legal practitioner;

(n) the information which must be submitted to the Council when a person applies to court for admission as a legal practitioner and the time period within which that information must be submitted;

(o) the criteria for a person, institution, organisation or association to qualify to

conduct the assessment of practical vocational training;

(p) service which qualifies as community service;

(q) the instruction of attorneys and the instruction of advocates by attorneys;

(r) the procedures to be followed by disciplinary bodies;

(s) the manner and form in which complaints of misconduct relating to legal practitioners, candidate legal practitioners or juristic entities must be lodged with the Regional Council and dealt with;

(t) an application for a Fidelity Fund certificate;

(u) the form of the Fidelity Fund certificate issued by the Council;

(v) the contribution to be paid to the Council when applying for a Fidelity Fund certificate;

(w) the manner in which the Council must register and enrol a duly admitted legal practitioner;

(x) the manner in which the Council must keep the Roll of registered legal

practitioners;

(y) the manner in which an admitted legal practitioner must apply to the Council for registration and enrolment;

(z) the manner in which a legal practitioner must apply to the Council to convert his or her registration as an attorney to that of an advocate and vice versa;

(zA) the certificate issued by a registrar of a High Court to an attorney who has

acquired the right to appear in a High Court, the Supreme Court of Appeal and

the Constitutional Court and the information to be submitted by the registrar to the Council;

(zB) the form of a subpoena issued by the Council;

(zC) the manner of service of a subpoena;

(zD) the manner in which a legal practitioner, candidate legal practitioner or juristic entity may lodge an appeal to an appeal tribunal;

(zE) the inspection of the accounts of an attorney;

(zF) powers and functions of the executive committee of the Council established in terms of section 20; or

(zG) the manner of investment of any monies of the Council which are not required for immediate use.
	
	
	
	

	97(1)(a)
	
	
	
	
	Terms of reference of Transitional Council:
The Transitional Council must, within 24 months after the commencement of

this Chapter—

(a) make recommendations to the Minister on the following:

(i) An election procedure for purposes of constituting the first Council;

(ii) the establishment of the first Regional Councils and their areas of jurisdiction;

(iii) the powers and functions of the first Regional Councils;

(iv) the manner in which the first Regional Councils must be elected;

(v) all the practical vocational training requirements that candidate attorneys or pupils must comply with before they can be admitted by the court as legal practitioners;

(vi) a fee structure for legal practitioners;

(vii) the right of appearance of a candidate legal practitioner in court or any other institution;

(viii) a mechanism to wind up the affairs of the Transitional Council; and 

(ix) all the requirements necessary for the implementation of compulsory

post-qualification professional development.

	108(1)(a)
	
	It is crucial that there be consensus on the matters referred to in clause 97(1)(a), eg the election procedure for purposes of constituting the first Council, the establishment of the Regional Councils and their powers and functions, practical vocational training requirements and the right of appearance of candidate legal practitioners in court, among others.
	“in consultation the Transitional Council”
	
	Rules and regulations:

The Minister must, within 6 months after receiving the recommendations of the Transitional Council as provided for in section 97(1)(a), make regulations on the matters in question in consultation with the Transitional Council.

	108(2)(a)
	
	
	
	Rules and regulations:

The Transitional Council must, within 24 months after the commencement of

this Chapter, make rules by publication in the Gazette in respect of the following:

(i) A competency-based examination or assessment for candidate legal practitioners, conveyancers and notaries;

(ii) the minimum conditions and procedures for the registration and administration of practical vocational training;

(iii) the procedure and directions pertaining to the assessment of persons undergoing practical vocational training;

(iv) the criteria for a person, institution, organisation or association to qualify to

conduct an assessment;

(v) the procedures to be followed by disciplinary bodies; and

(vi) the manner and form in which complaints of misconduct relating to legal practitioners, candidate legal practitioners or juristic entities must be lodged with the Regional Council.


	


PROPOSED REVISED CLAUSE 94:

Regulations


94.
(1)
The Minister must, in consultation with the Council, make regulations relating to –

(a)
the creation of a mechanism to provide legal education and training as contemplated in section 6(5)(f);

(b)
the areas of jurisdiction of Regional Councils as contemplated in section 23(2);
(c)
persons or categories of persons who may practise as a legal practitioner by virtue of their academic qualifications or professional experience, as contemplated in section 24(4);
(d)
all practical vocational training requirements for all candidate legal practitioners as contemplated in section 26(1)(b);

(e)
the rendering of community service as contemplated in section 29;

(f)
the instruction of advocates directly by members of the public as contemplated in section 34(2)(b);
(g)
compulsory post-qualification professional development of legal practitioners;

(h)
the right of appearance of candidate legal practitioners in courts or other institutions;

(i)
a fee structure for legal practitioners;  and

(j)
the establishment of a mechanism to monitor and evaluate the implementation of the Charter.


(2)
The Minister may, after consultation with the Council, make regulations relating to -

(a)
the right of appearance of foreign legal practitioners to appear in courts in the Republic and to practise as legal practitioners in the Republic; or
(b)
any reciprocal international agreement to which the Republic is a party, regulating the provision of legal services by foreign legal practitioners or the admission and enrolment of foreign legal practitioners,
as contemplated in section 24(3).


(3)
The Minister may/must, on the advice of the Council, make regulations relating to –

(a)
the powers and functions of the Council as contemplated in section 6(1)(t); and
(b)
the inclusion of members of the public in investigating and disciplinary committees contemplated in section 37(4)(c)(iv).



(4)
The Minister may/must on the advice of the Council and the Board jointly, make regulations relating to
a framework for the creation and recognition of limited liability legal practices and the terms and conditions applicable to those practices as contemplated in section 34(9).



(5)
The Minister - 

(a)
must, after consultation with the Council and the Board jointly, make regulations relating to government and other securities into which the Board can invest surplus funds as contemplated in sections 64(1)(a) and 72(3);  and
(b)
may, after consultation with the Council and the Board jointly, make regulations relating to matters to be included in the annual report of the Board as contemplated in section 75(3)(d).


(6)
The Minister must, in consultation with the Ombud, make regulations relating to the form of the annual report.



(7)
(a)
All regulations made under this section must be tabled by the Minister in Parliament for approval.

(b)
In the case of regulations referred to in subsection (1) or (2), where consensus could not be achieved on the regulations contemplated therein, the Minister must table both versions of the regulations in Parliament.

(c)
When regulations or any amendments thereto are tabled in Parliament in terms of this subsection, Parliament may, after obtaining and considering public comments thereon, approve the regulations or amendments thereto –

(i)
without any changes;  or

(ii)
with such changes as Parliament effects, 

whereafter they must be published in the Gazette by the Minister. 

