Additional Note on the SADC Trade in Services Protocol 
A. Background
1. Framework for the SADC Protocol on Trade in Services
The General Agreement on Trade in Services (GATS) is the first and only set of multilateral rules governing international trade in services. It was negotiated in the Uruguay Round and implemented in January 1994. 

All other agreements on trade in services have to conform to the rules of the GATS. The SADC Protocol on Trade in Services (the Protocol) therefore had to comply with the criteria set out in the GATS. It also follows the structure of the GATS very closely and is adapted to suit the SADC context. 

It would therefore be appropriate to give a short overview of the GATS.

The GATS has three elements: the main text containing general obligations and disciplines; annexes dealing with rules for specific sectors; and individual countries’ specific commitments to provide access to their markets, including indications of where countries are temporarily not applying the “most-favoured-nation” principle of non-discrimination.

The agreement covers all internationally-traded services — for example, banking, telecommunications, tourism, professional services, etc. It also defines four ways (or “modes”) of trading services: 

(a) 
services supplied from one country to another (e.g. international telephone calls), officially known as “cross-border supply” (in WTO jargon, “mode 1”)
(b)
 consumers or firms making use of a service in another country (e.g. tourism), officially “consumption abroad” (“mode 2”) 

(c)  
a foreign company setting up subsidiaries or branches to provide services in another country (e.g. foreign banks setting up operations in a country), officially “commercial presence” (“mode 3”) 

(d)  
individuals travelling from their own country to supply services in another (e.g. fashion models or consultants), officially “presence of natural persons” (“mode 4”)

Most-favoured-nation (MFN) treatment means treating one’s trading partners equally on the principle of non-discrimination. Under GATS, if a country allows foreign competition in a sector, equal opportunities in that sector should be given to service providers from all other WTO members. (This applies even if the country has made no specific commitment to provide foreign companies access to its markets under the WTO.) Art V of the GATS, which allows for Free Trade Agreements (FTAs) such as the Protocol, is an exception to the MFN principle and commitments made in such FTAs apply only to signatories of the FTA and not to other WTO Members.
Commitments on market access and national treatment: Individual countries’ commitments to open markets in specific sectors — and how open those markets will be — are the outcome of negotiations. The commitments appear in “schedules” that list the sectors being opened, the extent of market access being given in those sectors (e.g. whether there are any restrictions on foreign ownership), and any limitations on national treatment (whether some rights granted to local companies will not be granted to foreign companies). 

Governmental services are explicitly carved out of the agreement and there is nothing in GATS that force a government to privatise service industries. 
GATS’ approach to making commitments means that members are not obliged to do so on the whole universe of services sectors but only in sectors in which they make specific commitments. These can be further limited in terms of national treatment or market access. 

The agreement provides for progressive liberalization which is intended to take the liberalization process further by increasing the level of commitments in schedules.

2. Importance of Services to South Africa and in SADC

The services sector is the major contributor to the South African economy, as measured by Gross Domestic Product (GDP) and employment, both around 70%. The expansion of services will be important in our efforts to promote growth, employment and equity. This recognition is reflected in the National Industrial Policy Framework (NIPF), adopted by Cabinet in 2007, which states the following as a core objective:

“To facilitate diversification beyond our current reliance on traditional commodities and non-tradable services; this requires the promotion of increased value-addition characterised particularly by movement into non-traditional tradable goods and services that compete in export markets and also against imports”.

South Africa’s Trade Policy and Strategy Framework (TPSF), adopted by Cabinet in July 2010, also highlights the importance of the services sector to the South African economy, both as an important economic sector in itself, and the vital role it plays in supporting the development of the manufacturing sector.

South Africa’s approach to SADC services negotiations aims to strengthen regional integration, build the regional market through convergence and coherence of regional rules to facilitate trade (through negotiated commitments over time), and build regional infrastructure to address supply-side constraints. Importantly, regional integration on services provides not only a platform for SADC to improve intra-regional services trade, but also the platform from which to effectively engage in the global services economy. South Africa will therefore continue to articulate and defend developmental objectives that support the building, integration and enhancement of the regional services economy.
3. Origins of the SADC Protocol on Trade in Services

In terms of the Maseru Action plan the Minister of Trade gave SADC trade negotiators a mandate in 2000 to start negotiations on a SADC services agreement. In 2003 these negotiations stalled due to a lack of funding, but were resumed in 2005 after new funding was secured.

Originally the plan was to put the agreement on services into the existing Protocol on Trade as an Annex, but in 2007 it was decided to develop it as a stand-alone Protocol which further delayed the negotiations as the Annex had to be rewritten as a Protocol. The Protocol was signed by the SADC Council of Ministers of Trade (CMT) in July 2009, but was not put before Summit for approval by Heads of State in either 2010 or 2011
. 
The SADC Protocol on Trade in Services (the Protocol) was approved by the 32nd SADC Summit of Heads of State and Government held in Maputo, Mozambique, on 18 August 2012. 
B. Structure of the Protocol

1. The objectives of the Protocol
The main objectives are to:

· liberalise intra-regional trade in services on the basis of equity, balance and mutual benefit with the objective of achieving the elimination of substantially all discrimination between State Parties and a liberal trading framework for trade in services with a view to creating a single market for trade in services;

· to promote sustainable economic growth and development in the region, thereby raising the standard and quality of life of the people of Southern Africa;

· enhance economic development, diversification, local, regional and foreign investment in the services economies of the Region; 
· pursue services trade liberalisation, while fully preserving the right to regulate and to introduce new regulations; and enhance the capacity and competitiveness of the services sectors of SADC countries.

SADC countries agreed to negotiate the liberalisation of the six priority services sectors which are communication, construction, energy-related, financial, tourism and transport services. Subsequent negotiations shall cover all other services sectors.
2. The general obligations of the Protocol
· Cover the most favoured nation (MFN) treatment principle. According to this principle a country has to treat all SADC countries the same according to the best treatment it accords any of them.
· Establish the right to regulate services. A country may regulate or introduce new regulations in order to meet national policy objectives provided it does not impair right and obligations arising under the Protocol.
· Provide for guidelines on the treatment of domestic regulation. These have to be administered in a reasonable, objective, transparent and impartial manner.
· Cover the treatment of mutual recognition. Two or more countries can agree to recognise the other’s qualifications, licenses, requirements or other regulations, but have to give others the opportunity to become party to such an agreement if they can show that they conform to such measures.
· Promote transparency of regulations.
· Provide certain general exceptions to the obligations of the Protocol. A country can take measures going against its obligations in cases where it relates to:
· protection of public morals

· protection of human, animal or plant life or health

· prevention of fraud

· individual privacy

· avoidance of double taxation

· Describe the treatment of subsidies. Subsidies are allowed, but Ministers shall decide on negotiating mechanisms or disciplines to avoid the trade-distortive effects of subsidies.
· Regulate the treatment of monopolies and exclusive service providers. Where a monopoly supplier of a service competes outside the scope of its monopoly, countries have to ensure that such a supplier does not abuse its monopoly position.
· Excludes government procurement from the obligations of the Protocol.
3. The specific obligations of the Protocol 
These obligations only apply in relation to the specific commitments that a country has made and relate to:

· Market access. A country undertakes not to adopt or maintain limitations or measures:
· On the number of service suppliers.
· On the total value of service transactions or assets.
· On the total number of service operations.
· On the total number of natural persons that may be employed.
· Which restrict or require specific types of legal entities.
· On the participation of foreign capital (limitation of foreign shareholding)
unless such limitations or measures are stipulated in that countries specific commitments.

· National treatment. This requires a country to treat foreign service providers the same as it treats its domestic service providers, unless a limitation or condition has been stipulated in that countries specific commitments.

· Progressive trade liberalization. This provides for successive rounds of negotiations within 3 years of the completion of the previous round. It also provides for asymmetric treatment of individual countries reflecting disadvantages due to size vulnerability, economic development, etc. It also provides that lists of commitments, upon adoption, shall be an integral part of this Protocol. It is stipulated that the first round of negotiations shall be concluded no later than three (3) years after the commencement of such negotiations. The negotiations started on 2 April 2012 which means that it should be concluded by end of March 2015.
· Temporary movement of natural persons. Countries can apply their laws and regulations regarding entry and stay. This protocol does not extend to persons seeking employment or does not confer the right of access to the labour market of another country.
4. Other matters relating to Trade in Services

The Protocol also has provisions regulating the following issues:
· Promotion of trade and investment by SADC Members.
· How to treat anticompetitive business practices.
· The non-restriction of transfers into and out of the territory of a country. This would include capital transfers, returns, payments, royalties and proceeds of the sale of investments.

· Labour market integration agreements.
· Denial of benefits of this Protocol to a service supplier of a SADC country where it is established that the service is being provided by an enterprise that is owned or controlled by persons of a non-SADC country.
· Applying for a waiver of the obligations of the Protocol in the case of an emergency.

� In 2010 Ministers of Justice/Attorneys-General (MoJ/AG), who have to sign off on such agreements, could not meet before Summit and therefore could not be approved by Summit. In 2011 the SADC Secretariat did not put the Protocol on the agenda of MoJ/AG because they felt that since the SADC Tribunal was suspended and the Protocol contained a dispute settlement Annex the MoJ/AG could not sign off on the Protocol.





