EXPLANATORY MEMORANDUM

Ratification of the Southern African Development Community (SADC) 
Protocol on Trade in Services
History

The SADC Protocol on Trade in Services was approved by the 32nd SADC Summit of Heads of State and Government held in Maputo, Mozambique, in August 2012. The objective of the protocol is the liberalisation of trade in services in the SADC region in a mutually beneficial manner. The Department of Trade and Industry supports the Protocol and its objectives.

The objectives of the SADC Protocol on Trade in Services are to liberalise intra-regional trade in services on the basis of equity, balance and mutual benefit with the objective of achieving the elimination of substantially all discrimination between State Parties and a liberal trading framework for trade in services with a view to creating a single market for trade in services; promote sustainable economic growth and development, thereby raising the standard and quality of life of the people of Southern Africa, supporting the socially disadvantaged and alleviating poverty through regional integration in the area of services; enhance economic development, diversification, local, regional and foreign investment in the services economies of the Region; ensure consistency between liberalisation of trade in services and the various Protocols in specific services sectors; pursue services trade liberalisation, while fully preserving the right to regulate and to introduce new regulations; and enhance the capacity and competitiveness of the services sectors of State Parties. 

Objective

The objective of the Cabinet Memorandum is to obtain Cabinet approval to submit the SADC Protocol on Trade in Services to Parliament for ratification. 

The objectives of the Protocol are in accordance with the importance that South Africa attaches to regional economic integration and the development of African continent.

Ratification and implementation of the SADC Protocol on Trade in Services supports the National Development Plan in the area of South Africa positioning itself on the African continent. Liberalization of services in the SADC countries will create many opportunities for South African service suppliers. In many lesser developed countries there is a distinct shortage of quality and efficiently priced services to underpin all other economic activity. South Africa is well placed to utilize such opportunities, and by doing so, to contribute to economic development in Africa. 

Legal Implications

The Department of Trade and Industry received legal opinions on the consistency of the SADC Protocol on Trade in Services with South Africa’s domestic law and on its consistency with both international law and South Africa’s international relations and obligations. (Please see Annexes A and B).

The Department of Justice and Constitutional Development (DoJ &CD) advised that the provisions of the Protocol are not in conflict with the domestic law of the Republic of South Africa. 

The Department of International Relations and Cooperation (DIRCO) is of the opinion that the Protocol is consistent with both international law and South Africa’s international relations and obligations. DIRCO also observed that the Protocol is an international Agreement and will bind the Republic of South Africa in terms of Section 231 of the Constitution of the Republic of South Africa, 1996 (“Constitution”). A multilateral Treaty with ratification requirements, such as this Protocol, falls within the meaning of Section 231(2) of the Constitution of the Republic of South Africa therefore requires approval from the National Assembly and National Council of Provinces. 

In August 2012 President Zuma had to leave the SADC Summit before the signing ceremony, and has therefore not signed the Protocol. The Department of Trade and Industry also received a legal opinion from DIRCO on whether it is essential that the President sign the Protocol before continuing with ratification. (Please see Annex C.) In summary, it is argued that the text does not establish any relationship between signature and ratification. The text does not provide that the Protocol shall be subject to ratification by states that have signed the Protocol.  Moreover the text does not specify time limits for signature. These would be important considerations for establishing whether a state that has not signed can ratify. What is clear, particularly from the sequencing but also from the language, is that ratification is possible only before entry into force while accession is permissible after entry into force. On the basis of the above, it is concluded that the text does not intend to limit ratification only to States that have signed. Thus, South Africa can ratify without signing.  South Africa, however, would not be able to ratify the instrument once it has entered into force. In such a case South Africa would need to accede to the Protocol.

The opinions of DoJ & CD and DIRCO enable the Department of Trade and Industry to submit the Protocol to Cabinet for approval for submission to Parliament. 

According to Article 22 of the SADC Treaty, SADC protocols shall enter into force after the deposit of the instruments of ratification by two thirds of the Member States. With regard to the need for individual member states to ratify the Protocol on Trade in Services, Article 29 of the Protocol determines that this international instrument is subject to ratification. 

Financial Implications

Ratification of the SADC Services Protocol was included in the business plan of the Department of Trade and Industry, and does not require additional resources.

Implementation and Monitoring

The Protocol will enter into force once instruments of ratification have been deposited by two thirds of SADC member states. 
The Protocol does not have self-executing provisions. It makes provision for negotiations towards Services liberalization, which may result in commitments that could require legislative or regulatory changes. 

Liberalization of the services sectors in SADC will be negotiated by the Department of Trade and Industry in accordance with its mandate and business plan, and in close collaboration with the relevant line function departments and stakeholders.
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