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SUMMARY OF COMMENTS BY THE SOUTH AFRICAN HUMAN RIGHTS COMMISSION ON THE SOUTH AFRICAN HUMAN RIGHTS COMMISSION BILL, 2013 [B5—2013]

	CLAUSE
	SAHRC'S COMMENTS
	DEPARTMENT'S RESPONSES

	Clause 1
	(a)  Definition of "Commission":  Proposes that the words "and is composed of members appointed in terms of section 5" be added. 

(b)  Definition of "member":  Proposes that the reference to "member" throughout the Bill be substituted with a reference to "Commissioner".

(c)  Insertion of new definition:  Proposes that the following definition be inserted, namely, "Speaker means the Speaker of Parliament referred to in section 52 of the Constitution.".  (This proposed amendment is linked to the proposed amendment to clause 4 and is therefore only required if the proposed amendment to that clause is accepted.)

(d)  Definition of "human rights":  Proposes that the word "relevant" be deleted.

(e)  Definition of "organ of state":  Agrees that the definition used in section 239 of the Constitution should be used in the Bill.
	(a)  Noted.  The addition of these words appears to be unnecessary.  No motivation has been given for this proposal.  It should be mentioned that at present "Commission" is defined in the Human Rights Commission Act, 1994 (Act 54 of 1994), as meaning "the Human Rights Commission established by section 115(1) of the Constitution".

(b)  Noted.  No motivation has been given for this proposal. The Department will be led by the deliberations of the Portfolio Committee on this proposal.

(c)  Noted.  The insertion of this definition will depend on the Portfolio Committee's decision on the proposed amendment to clause 4 which, if supported, will require further investigation. 

(d)  Noted.  The Portfolio Committee has already indicated that the words "and relevant international and regional human rights instruments" should be deleted.

(e)  Noted.  The Portfolio Committee has already indicated that the words "and includes any other statutory body or functionary" should be deleted.

	Clause 3
	Proposes that the word "President" be substituted with "Commission" (see subclause (1)).  Points out that if the seat of the South African Human Rights Commission (the Commission) has to change in future, then it ought to be a decision of the Commission.  Indicates that this will further promote the principles of independence for the Commission to determine by itself where its seat shall be. 
	Noted.  This proposal needs to be considered by the Portfolio Committee.  The Department will be led by the deliberations of the Portfolio Committee on this proposal.  It appears that the object of this provision was to provide for the determination of the first seat of the Commission, as provided for in section 2(1) of the Human Rights Commission Act, 1994.

	Clause 4
	(a)  Supports the retention of clause 4(1)(a).

(b)  Clause 4(1)(b)(ii): 

(i)  Points out that a greater deal of clarity is required with regards to the interests that Commissioners may hold outside that of the position they hold as members.
(ii)  Points out that should Commissioners be entitled to hold business interests then the Bill should specifically provide therefore and that they must declare such interests to the Speaker.
	(a)  Noted.

(b)  Noted.  This proposal requires further investigation.

	Clause 5
	(a)  Supports the retention of eleven Commissioners, of which seven should be full-time and four may be either full-time or part-time.  In the alternative, supports eight full-time Commissioners (see subclauses (1) and (2)(a)) .

(b)  Does not support the staggering of appointment of Commissioners (see subclause (2)(b)).

(c)  Indicates that the institutional memory of the Commission should reside within the Secretariat of the Commission.

(d)  Does not support the appointment of acting Commissioners.  Therefore proposes that subclauses (5) and (6) be deleted.

(e)  Agrees that once a person is appointed as an office-bearer of a political party or accepts a nomination for the National Assembly, the National Council of Provinces, a provincial legislature or a municipal council, that he or she can no longer be a Commissioner (see subclause (8)(b)).
	(a)  Noted.  The Department will be led by the deliberations of the Portfolio Committee on this proposal.

(b)  Noted.  The Portfolio Committee has already indicated that it does not support the staggering of appointment of Commissioners.

(c)  Noted.

(d)  Noted.  The Department will be led by the deliberations of the Portfolio Committee on this proposal.

(e)  Noted.  The Department will be led by the deliberations of the Portfolio Committee on this proposal.

	Clause 6
	Points out that the Commission does not have consensus on the provisions of this clause.
	Noted.  In this regard it should be mentioned that the proposed wording is in line with the procedures to be followed in respect of the designation/appointment of Chairpersons and Deputy Chairpersons of, among others, the Electoral Commission, the Public Service Commission, the Independent Commission for the Remuneration of Public Office-bearers and the Commission for the Promotion and Protection of the Rights of Cultural, Religious and Linguistic Communities.  However, in respect of the Commission for Gender Equality the Commission itself elects a Deputy Chairperson.  Section 115(5) of the Interim Constitution provided that "[a] Chairperson and a Deputy Chairperson of the Commission (Human Rights Commission) shall as often as it becomes necessary be elected by the members of the Commission from among their number.".
The Department will be led by the deliberations of the Portfolio Committee on this matter.

	Clause 7
	Supports subclause (5) which provides that the Chairperson is the executive authority of the Commission.
	Noted.  In this regard it should be mentioned that section 1 of the PFMA does not define the "executive authority" in respect of a "constitutional institution".  However, in terms of regulation 1.1 of the Treasury Regulations, promulgated under the PFMA, "executive authority" is defined as follows:

"'executive authority' in relation to a constitutional institution consisting of a body of persons, means the chairperson of the constitutional institution, and in relation to a constitutional institution with a single office bearer, means the incumbent of that office;".



	Clause 8
	(a)  Supports the provision that vacancies in the Commission must be filled within a period of six months (see subclause (3)).
(b)  Points out that the SCA emphasises the requirement for a clear, transparent and participatory process that ensures merit based selection, and promotes the independence of, and public confidence in, the senior leadership of a national human rights institution.  It encourages the Commission to advocate for the formalisation of these aspects of the selection process in relevant legislation, regulations or binding administrative guidelines, and for its subsequent application in practice.  This should include requirements to:
· Assess applicants on the basis of pre-determined, objective and publicly available criteria;
· publicise vacancies;
· maximise the number of potential candidates from a wide range of societal groups; and
· promote broad consultation and / or participation in the application, screening and selection process.
	(a)  Noted.

(b)  The provisions of section 193 of the Constitution could probably cover this matter.  Further investigation is, however, required.

	Clause 9
	Proposes that the word "President" be substituted with a reference to "The Independent Commission for the Remuneration of Public Office-bearers" in view of the proposed "Determination of Remuneration of Members of Constitutional Institutions Matters Amendment Bill" that is in the process of being promoted.
	Noted.  The Determination of Remuneration of Members of Constitutional Institutions Matters Amendment Bill, 2013, is being processed.

	Clause 13
	Supports the inclusion of a reference to the "National Council of Provinces".
	Noted.  In terms of section 181(5) of the Constitution the Commission is accountable to the National Assembly.  The question arises whether the "National Council of Provinces" does not fall under the reference to "other relevant body".  This matter requires further investigation.

	Clause 14
	(a)  Proposes that clause 14(1)(a)(i) and (ii) be substituted with the following:
"(i) promote respect for human rights and a culture of human rights; 

(ii) promote the protection, development and attainment of human rights; 

(iii) monitor and assess the observance of human rights in the Republic; 

(iv) annually require organs of state to provide it with information on the measures that they have taken towards the realisation of the rights in the Bill of Rights concerning, inter alia, housing, health-care, food, water, social security, education and the environment". 
(b)  Proposes that the numbering of the remaining three subparagraphs should be changed accordingly.
(c)  Suggests that the Bill should secure access for the Commission to all places where there is any alleged violation of human rights (see clause 14(3)).
	(a)  Noted.  It appears that this proposal will broaden the powers and functions of the Commission.  If so, the effect thereof requires further investigation.

(b)  Noted.

(c)  Noted.  This matter requires further investigation.  The Department will, however, be led by the deliberations of the Portfolio Committee on this proposal.

	Clause 16
	(a)  Proposes that after the word "investigation" in clause 16(1)(a) the words "or public enquiry" be added.

(b)  Proposes that the following new subclause be added:

"(10) A public enquiry would address a systemic violation of rights within the public realm or that of a particular public authority as identified by the Commission in a ‘Terms of Reference’  that will articulate the purpose, aim and scope of the public inquiry and on the rules of procedure that will be applied; an enquiry will be followed by the publication of a public report and, if the Commission so requires, it may request any person or organisation to respond to its report within a specified period of time.".
	Noted.  No motivation for this proposal has been given.  The question arises whether "investigation" does not include a "public enquiry".  This proposal requires further investigation.

(b)  Noted.  No motivation for the proposal has been given.  The effect thereof requires further investigation.

	Clause 17
	(a)  Supports the continued inclusion of this clause in the Bill.

(b)  Proposes that subclause (8)(b) should be deleted as it is unnecessarily wide.
(c)  Expresses the concern that in terms of subclause (6)(b) there would be no procedural requirement placed on the Commission (or its members of staff/appointees) to specify in advance of commencing the search and seizure what the search and seizure relates to. 
	(a)  Noted.

(b)  Noted.  It should be mentioned that the proposed subclause (8)(b) is already contained in the existing section 10(8)(b) of the Human Rights Commission Act, 1994.  The Department will be led by the deliberations of the Portfolio Committee on this matter.

(c)  Noted.  It should be mentioned that the proposed subclause (6)(b) is already contained in the existing section 10(8)(b) of the Human Rights Commission Act, 1994.  The Department will be led by the deliberations of the Portfolio Committee on this matter.

	Clause 19
	(a)  Proposes that the words "and shall submit its annual public accounts to the relevant committee of the National Assembly" be added at the end of subclause (1).

(b)  Does not support reports via the Office of the Speaker.

(c)  Suggests that the National Assembly should facilitate the establishment of a joint committee to discuss the report referred to in section 184(3) of the Constitution.  Alternatively, suggests that the Portfolio Committee on Justice and Constitutional Development should facilitate the joint meeting with other committees   Points out that this will not prevent the Commission from engaging directly with certain committees or calling a briefing meeting with relevant committees. 
(d)  Points out that there are no provisions in the Constitution or the Human Rights Commission Act, 1994 (Act 54 of 1994), that require individuals, government or public bodies to formally respond to the Commission's recommendations and reports.  Further points out that the SCA recommends that the Commission continues to advocate for a legislative requirement that government bodies and others respond to the recommendations of the Commission. 
	Noted.  The question arises whether this matter is not already covered by the PFMA.  In this regard it should be pointed out that the chief executive officer is, in terms of clause 21(1), the accounting officer of the Commission and is charged with the responsibilities under the PFMA. This matter requires further investigation. 

(b)  Noted.  The Department will be led by the deliberations of the Portfolio Committee on this matter.

(c)  Noted.  The Department will be led by the deliberations of the Portfolio Committee on this matter.

(d)  Noted.  This matter requires further investigation.

	Clause 20
	(a)  Proposes that after the words "The chief executive officer" in subclause (3) the words "in accordance with a budget prepared and approved in terms of the provisions of the PFMA pertaining to its Schedule 1" be added.

(b)  Proposes that subclause (5) should indicate that the remuneration, allowances and other employment benefits of members of staff are aligned to that of officials in the public service.

(c)  Proposes that the words "in consultation with the Minister of Finance" in subclause (7) should be deleted.
	(a)  Noted.  The question arises whether the inclusion of these words are necessary as the chief executive officer is the accounting officer of the Commission and that he or she has to operate within the prescripts of the PFMA and the budget of the Commission.  This matter requires further investigation.

(b)  Noted.  In terms of clause 20(4) the members of staff are appointed on "such terms and conditions and receive such remuneration, allowances and other employment benefits as the chief executive officer may, subject to the approval of the Commission, determine".  The question therefore arises why it should specifically be provided for that those terms and conditions and remuneration, allowances and other employment benefits should be aligned to that of officials in the public service.  The Department will be led by the deliberations of the Portfolio Committee on this matter.

(c)  Noted.  It should be mentioned that the proposed subclause (7) is already contained in the existing section 16(6) of the Human Rights Commission Act, 1994.  The Department will be led by the deliberations of the Portfolio Committee on this proposal.

	Clause 21
	Proposes that before the word "responsibilities" in subclause (1) the words " financial management" be inserted. 
	Noted.  The Department will be led by the deliberations of the Portfolio Committee on this proposal.


