
 

 

5 August 2013 

Ms N. Mpotulo  

The National Treasury  

240 Vermuelen Street 

PRETORIA 

0001 

 

Ms A. Collins 
Legal & Policy  

The South African Revenue Service 

Lehae La SARS 

PRETORIA 

8000 

 

BY E-MAIL: nomfanelo.mpotulo@treasury.gov.za / acollins@sars.gov.za  

  

Dear Ms Mpotulo and Ms Collins 

 

RE: CALL FOR COMMENT: DRAFT TAXATION LAWS AMENDMENT BILL, 2013 

 

Thank you for the opportunity to contribute commentary on the draft Taxation Laws 

Amendment Bill, 2013.  

 

Set out below, is the consolidated commentary on the VAT issues only developed from both an 

internal review of the provisions as well as from consultations with members, stakeholders and 

industry. The commentary reflects the collective view of members, stakeholders and industry 

role players consulted. 

 

1 GOODS IMPORTED FOR OIL AND GAS PRODUCTION (Clause 190(1)(c)) 

 
Problem statement: 

This concession is welcomed, however, the practical implementation thereof is uncertain. 

For instance, clarity is need on what exactly is meant by proof is required - would a 

certificate suffice. 

 

Proposed solution / recommendation: 

It is hoped that the additional costs and security required will not outweigh the benefit of this 

proposal. 

 

2 SUPPLY OF SERVICES FOR CONTINGENT CONSIDERATION (Clause 176(a)) 

 

Problem statement: 

The section does not appear to take into account transactions between connected persons 

(group companies, joint ventures, BEE companies and partnerships).  



 

 

Proposed solution / recommendation: 

A proviso to s 9(2)(a) should be inserted to the effect that 9(2)(a) does not apply where the 

recipient is entitled to a full input tax deduction. In this way, the proposed amended s 9(4) 

will also apply to connected persons.  

 

3 ENTERTAINMENT SUPPLIED ON BOARD A FLIGHT/SHIP (Clause 183) 

 

Problem statement: 

The Explanatory Memorandum (EM) stipulates that this provision will apply to the supply of 

the entertainment on board a flight/ship, however, the amendment to the Act, stipulates 

“part of or in conjunction with”. Thus the application of the Act seems to be much wider than 

the intention contained in the EM.   

 

The question that also needs to be posed is whether the payment of entertainment for a 

delayed flight would be incorporated into this provision. 

 

The amendment will become effective from 1 January 2014 and it therefor appears that 

should a vendor not have claimed these expenses in the past, it would be unable to claim an 

input for these disallowed expenses. This is despite the fact that this was actually the 

intention all along – that it was claimable. 

 

Proposed solution / recommendation: 

 

The disparity between the EM and the amendments to the Act needs to be clarified. Whether 

or not a vendor can claim the VAT on these expenses going back 5 years needs to be made 

quite clear. 

 

4 STREAMLINING VAT REGISTRATION (Clause 187, 188, 189) 

 

4.1   Operational issues 

 

Problem statement: 

From an operational perspective it is questionable whether these proposals will actually 

streamline the VAT registration process. It is also questionable whether SARS has the capacity 

to administer these proposed amendments. No mention is made of what the process will be 

to change a business’s classification from no-refund to full-refund. The time involved to re-

classify the business should also be legislatively catered for as it could have a serious impact 

on the viability of a small business for instance.  



 

 

Proposed solution / recommendation: 

Eligibility to register shouldn’t be a factor that inhibits business and the registration process 

should not be to the detriment of a legitimate taxpayer. It is therefore suggested that in order to 

avoid elaborate schemes from being developed to combat the abuse of refunds, a concerted 

effort should be made to ensure that SARS has appropriate risk and audit capacity to detect this 

abuse, rather than impede the registration process. A rather simple method of verifying if input 

VAT has been correctly claimed from SARS is to only allow an input tax deduction if proof of 

payment can be provided for the goods/services purchased.  

 

Guidance is required on how to convert from a no-refund to full-refund basis and the time 

limits for this conversion should be legislated for. 

 

4.2   Small business concerns 

 

Problem statement: 

Securing a R1 million contract for a small business will be difficult to obtain. This makes it 

almost impossible for a small business to qualify for compulsory registration based on the 

expected taxable supplies of R1 million. Similarly it is also difficult for a small business to 

secure a contract with a total spend of R5 million or more without a valid VAT registration. So 

it seems that traditional voluntary VAT registrations is not an option for many businesses, but 

especially small businesses.  A question is also posed as to whether the R5 million expenditure 

required is subject to VAT or includes any expenditure of a value of R5 million.  

 

SARS has also not addressed the issue of whether VAT will be recoverable in relation to this 

R5 million pre-registration expenses. Should this not be recoverable, then the small business 

would forfeit the “VAT” on these amounts. Subsequently trying to claim a section 18 

adjustment for the change in use would not be possible as no tax invoices would have been 

received and this section is only applicable to goods and services that are on hand at the time 

of the claim, rendering costs incurred on consumables, trading stock, municipal charges etc. 

not being subject to the section 18 adjustment. 

 

The restriction of input tax to the value of output tax or the restriction of VAT refunds until 

taxable supplies of R100 000 seems arbitrary and is bound to adversely affect legitimate 

businesses from a cash-flow perspective. The additional administrative burden imposed on 

SARS to administer this is also considered unnecessary. 

 

Proposed solution / recommendation: 

 

Clarification in respect of the following is required: 

• the nature of the expenses that would be included in the R5 million monetary limit; and  

• the recoverability of the R5 million pre-registration VAT expenses. 

 

It is suggested that the R5 million limit be reduced to assist certain small businesses to 

register for VAT. The option to claim the VAT back on the non-capital goods or services 



 

 

retrospectively from the date of commencement of trade once this limit is reached should be 

catered for in the legislation. 

 

The restrictions on input tax and refunds until R100 000 needs to be re-considered as it can 

have a detrimental effect on small businesses’ cash flows and hence their ultimate existence. 

Should the small business survive this cash flow difficulty, SARS should be required to pay it 

interest on the delayed refund. 

 

If SARS will indeed revise their VAT registration policies and procedures to actually fast-track 

registrations under section 23(3)(d) of the VAT Act, this will be an attractive option for all 

businesses to follow, and will render the provisions of section 23(1)(b) and 23(3)(b) 

superfluous, especially where the enterprise is expected to earn revenue in excess of 

R100 000 in the first month or two after registration. 

 

5 REGISTRATION OF E-COMMERCE SUPPLIERS (Clause 174(d), 181, 185, 187) 

 

5.1  Definition of “e-commerce services”  

Problem statement: 

These proposals are generally welcomed as it will be of benefit to the local industries. 

However, the provisions are too wide and vague in their application. For instance, further 

clarity is needed on the meaning of the term ‘electronically’. The European Union is quite 

clear on the services that will require a foreign supplier registration in the country of the 

recipient – telecommunications, radio and television broadcasting and electronic services. 

Our legislation is silent and “telecommunications” for instance appear to be included in the 

definition of “e-commerce” from a South African perspective.  Furthermore, foreign 

businesses undertaking a once-off transaction (large or small) in South African would be liable 

to register despite the once-off nature of the transaction and despite the value of the 

transaction. This appears to go against the whole spirit of the proposed legislation which was 

meant to level the playing ground for local e-commerce suppliers but now it disadvantages 

foreign suppliers whose taxable supply (of any value) will require VAT registration while local 

suppliers remain subject to the R1 million per annum threshold for compulsory registration. 

 

Proposed solution / recommendation: 

The “e-commerce” definition needs to be clarified. It should also be limited to services 

provided to private individuals that are not registered for VAT and also to non-business 

consumers. That is, a non-resident supplier only supplying e-commerce services to South 

African residents who are VAT vendors, should not be required to register.  

 

A further limitation/threshold should be included to prevent the registration of a foreign 

business in certain circumstances such as where the administration costs would exceed the 

revenue generated from its registration. 

  



 

 

5.2  Self-declaration requirement  

Problem statement: 

These effectiveness of these proposals is questioned as it is reliant on self-declaration. 

 

Proposed solution / recommendation: 

Individuals that are not registered for VAT should make a declaration on a tax return.  

 

5.3  Effective date 

Problem statement: 

The effective date of this amendment is 1 January 2014, however, this will only become law in 

late December leaving the vendor with less than a month to comply with the provisions. This 

effectively leaves one month for the vendor to change its systems to accommodate this 

proposed amendment.  

 

Proposed solution / recommendation: 

The effective date should, however, be shifted 3-6 months later so as to provide the 

businesses with an opportunity to change their systems to comply with the proposals.  

 

6 SUPPLY OF SERVICES BY HOME OWNERS ASSOCIATION (Clause 179(d)) 

 

Problem statement: 

The required deregistration for VAT purposes by home owners associations may lead to 

severe hardship for these entities due to the section 8(2) deemed supply rule. This hardship 

would be caused by the cash flow problems that they would experience as these entities have 

accumulated significant assets over the years but they may not have the required liquid cash 

to pay the output VAT liability due. 

 

Proposed solution / recommendation: 

As per other similar situations in the VAT Act (such as the turnover tax regime VAT de-

registration requirement), provision of an extended period over which to pay the exit VAT as 

well as a VAT relief threshold would definitely assist these entities with meeting their VAT 

exit charge liability. 

 

7 IMPORT VAT CLAIMS LIMITED TO PERIOD PAYMENT IS MADE (Clause 182) 

 

Problem statement: 

The amendment to s16(3)(a)(iii) brings this subsection in line with s 16(2)(d). The problem is 

that s16(2)(d) requires that a vendor has to have proof that the VAT was paid to SARS before 

being able to claim the input credit. In practice, the VAT is paid to a clearing agent who pays it 

to SARS. Clearing agents have deferment accounts with SARS and they pay import VAT relating 

to multiple imports in a single payment to SARS. Practically it is quite an exercise for clearing 

agents to prove to a specific importer that the VAT relating to his import was paid.   



 

 

 

Proposed solution / recommendation: 

 

It is proposed that a bill of entry should suffice as the document that should be retained in 

order to claim the import VAT.  

Please do not hesitate to contact me should you require any further information in this 

regard. 

Yours sincerely, 

 

Prof Sharon Smulders 

Head: Tax Technical Policy & Research 

Cc: cecil.morden@treasury.gov.za 

Cc: klouw@sars.gov.za 

Cc: shenson@sars.gov.za 

Cc: csmit@sars.gov.za 


