
8/20/2013

1

Presentation Footer 1

Presentation to the Standing 
Committee on Finance 
2013 08 21

Presenters: 
Deborah Tickle: 
Deputy Chair: SAICA National Tax 
Committee and Tax Partner at KPMG

Piet Nel: 

Project Director Tax

2

Opening remarks 

We thank you for the opportunity to submit written 
comments and make oral presentations to the Standing 
Committee on Finance on the Draft Taxation Laws 
Amendment Bill and the Draft Tax Administration Laws 
Amendment Bill

Consultative process so far.  

Comments were due to National Treasury by 5 
August 2013

So far only one workshop to discuss the comments 
were held with National Treasury

We have requested a similar workshop with SARS 
to discuss the Tax Administration Act
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Retrospective legislation 

5 - 15 July 2001; 34 (R+D) 1 October 2012; 53  - 21 October 
2008; 109 – 1 September  2012; 111 – 113 – 1 April 2012, 
150 – 1 March 2012 and 151 – 1 March 2009

Are deemed to have come into operation on 1 October 2011.  

Originally meant to be effective on 1 July 2013.  
Announcement by the Minister in the budget to postpone.

Examples in the draft Bills 
Examples (clause and effective date):

The withholding taxes on interest and royalties:

Amendments to the Tax Administration Act:
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Retrospective legislation 

Our general recommendation is that the rule of law be 
observed and that changes to tax legislation should in 
general not have retrospective effect. 

Page 1 and 2 of 
our submission

Retrospective legislation makes it impossible for a 
taxpayer to comply with the relevant legislation.  

It conflicts with two key South African 
constitutional principles, being the rule of law 
and the principle of separation of powers.” 

Our comments

Per A 
Minnaar
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Vacancy rate at Treasury

Our comment
We share the concern raised by the honourable Tim 
Harris in an article (Moneyweb 15 July 2013) that “.. the 
worrying vacancy rates experienced by Treasury...” may 
impair “its ability to deliver on its mandate”.  

6

Tax Administration Act
Page 70 to 73 of 
our submissionOur comments

Relief from understatement penalties for bona fide errors should 
apply from the effective date of the Tax Administration Act. 

Understatement penalties 

Interpretation of “direct supervision”

Tax practitioners

Exchange of information between the recognised bodies and 
SARS

Application of Act to prior or continuing action.
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VAT: registration 

Streamlining of VAT registration 

Proposed amendments to section 23 may not eliminate or 
reduce the risks of disguised personal consumption or  
operate as an entry point for fraudulent VAT refund claims 

These risks could be reduced by more efficient  VAT 
refund audit procedures.

Our comments

The SARS VAT registration procedures and policies 
should rather be reviewed to streamline the process.

Page 56 to 63 of 
our submission
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VAT: registration 

VAT refund requirements

... taxable supplies with a value of at least R100 000 in a 12-month 
period ... input tax on the first R5 million expenses 

These proposals go against the scheme of the VAT Act and 
the general principles of taxing value added at each level of 
production.

Our comments Page 56 to 63 of 
our submission

The recovery of VAT incurred prior to registration is also a 
concern.

Where input tax credit refunds are deferred as a result of 
insufficient levels of taxable supplies, interest should be 
payable when the input tax is ultimate refunded. 



8/20/2013

5

9

VAT: registration 

Registration of e-commerce suppliers

Essentially the Commissioner seeks to introduce place of supply rules 
for a specific category of supplies (e-commerce services as defined).  It 
does not appear to be an anti-avoidance measure, but seeks to address 
the current inability of the imported services provision to effectively tax 
the consumption in South Africa in respect of these services.

Our comments Page 56 to 63 of 
our submission

The definition of e-commerce services is very broad and a 
whole plethora of non-resident suppliers would be liable to 
register for VAT albeit where there is little risk of tax 
avoidance in the case of B2B supplies.

Guidance can be taken from global best practice dealing with 
B2B and B2C (business to consumer) supplies
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Share schemes income recognition 

Our comments Page 10 to 16 of 
our submission

Section 8A should not be repealed. 
Taxpayers’ rights in terms of their existing participation in section 
8A schemes should be maintained. 

Proposal to tax dividends from share schemes as ordinary 
income. 

Dividends paid to participants in share schemes linked to listed 
shares should retain their exempt nature/status. 

A review of all provisions relating to employee related share 
schemes be undertaken to provide effective and clear tax laws 
and should include a revamp of section 8B to provide legislation 
that provides real benefit and value for broad-based employee 
participation  



8/20/2013

6

11

Share schemes income recognition 

Our comments Page 10 to 16 of 
our submission

It appears that this change in legislation has not been carried 
through to the Dividend Withholding Tax legislation. 

It is unclear how STRATE will distinguish between dividends paid 
which are subject to dividend tax, and dividends paid in terms of 
shares awarded in terms of employee share schemes, which will 
be subject to income tax.  

The deduction of the dividend.  

The matching deduction for the company should be for the 
employer company, not the company declaring the dividend. 
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Research and development

A number of fundamental changes to the nature of the 
existing legislation (section 11D) are introduced.  

Page 41 and 48 
of our submissionObservation

This is therefore not a “streamlining” of the legislation 
as noted in the Explanatory Memorandum.

New rules add unnecessary subjectivity with the Minister 
of Science and Technology.

The term “innovative” is not defined.  

The new requirement of “sale to, or for use by the general 
public” limits the application of the legislation. 
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Research and development

The Bill proposes an effective date of 1 October 2012 

Page 41 and 48 
of our submissionOur comments

All the pre-approval applications were submitted on the 
basis of current legislation.

Impact of the retrospective application

Entities relied on and undertook investments in projects 
based on the current legislation.  

Changes to section 11D should apply to pre-approval 
applications that are received by the DST after the date of 
promulgation of the Taxation Laws Amendment Act 
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Research and development

Environmental “clean energy” research should be 
excluded from the regulatory/legal limitation.

The proposal seeks to eliminate section 11D deductions 
for expenses used solely to satisfy regulatory or other 
legal requirements.  

Page 41 and 48 
of our submissionOur comments

This test appears problematic in relation to clean energy 
products because most R&D in this area is aimed at 
satisfying regulatory or legal criteria of particular 
countries.
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Limitation and deferral of 
deductions

We are concerned that these concepts are far from 
ready. 

General comment
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Deductible interest limitation in 
respect of acquisition indebtedness 

Our comments
Section 23K(10) as well as section 23N make reference 
to transactions “entered into” on or after 1 July 2013. 

Page 21 to 30 of 
our submission

The denial of the interest deduction for all intra-group 
acquisitions for historic  transactions is problematic. 

Adverse impact on standard commercial debt financing 

Some form of safe harbour should exist for debt with no 
equity features. 
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Deferral of incurred expenditure between 
taxable payors and exempt payees

Our comments Page 30 to 31 of 
our submission

The words “subject to tax” cause confusion. 

The definition of ‘creditor’ should

... be expanded in order to clearly define the circumstances in 
which the provisions of section 23M would apply. 

... focus on the relevant income streams for sections 23M and 
23P, rather than to require the creditor as a person or entity not 
to be ‘subject to tax’
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Deductible interest limitation in respect of 
loans between exempt persons and domestic 
companies 

Our comments Page 32 to 35 of 
our submission

The use of the adjusted taxable income of the debtor 

Impact on cross border structures 

Permanent measures to address the concerns of tax 
base erosion 

A safe harbour should be implemented in the revised 
draft guidance.
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Thank you for your time

?
pietn@saica.co.za


