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NATIONAL ENVIRONMENTAL MANAGEMENT INTEGRATED COASTAL MANAGEMENT AMENDMENT BILL [B8 -2013]

	COMMENTS AND RESPONSE TABLE

	             SUBMISSIONS
	            PROPOSALS
	         DEA RESPONSES
	        PORTFOLIO COMMITTEE

	PROPOSED AMENDMENTS TO THE NATIONAL ENVIRONMENTAL MANAGEMENT INTEGRATED COASTAL MANAEMENT ACT, 2008 

	Clause 1: Amendment to section 1 (Definitions)

	WESTERN CAPE PROVINCIAL GOVERNMENT 

Definition of estuary

The criteria listed in Section 1(l)(a)-(c) are not necessarily mutually exclusive of one another. It is therefore recommended that we not restrict the definition of an estuary for administrative purposes. The salinity gradient in an estuary differs at any point in time and is dependent on various factors (eg. Spring tide and whether an estuary is open, etc.) It is therefore suggested that “or” is more appropriate to use than “and”.
Definition of high water mark

Disagree with proposed deletion of “floods or storms that occur no more than once in ten years”.

The above provides a reference for what is regarded as abnormal or exceptional. As such the suggested wording should be used.

Definition of reclamation

Consider amending “from to “within” as new land cannot be created from water. As such the suggested wording should be used.

The amendment needs to be rewritten in order to remove the ambiguity created by “,and “reclaim” has a corresponding meaning”.

	Do not replace “or” with “and”.

The following wording is suggested for section 1(o)(a) “exceptional or abnormal weather or sea conditions that occur no more than once in ten years; or”.

‘reclamation’ means the process of artificially creating new land within coastal waters, and includes the creation of an island…”.

Amend – remove the comma in “,and” and start a new sentence stating ““Reclaim” has a corresponding meaning.”
	Agree

Disagree. The Department’s view was eloquently conveyed by Dr. Whittal. In short there is no evidence on the ground of where a one in ten year flood line is and it would require complicated modelling scenarios to determine this. This is a factual definition which has been proven by the test of time.

Agree

Disagree – this phrase clarifies that the different forms of the word have the same meaning and is conventionally used in drafting. It has not created interpretational problems in the past.
	

	DR JENNY WHITTAL

UCT

Definition of estuary

Clarification is critically important as the sea shore may extend way inland for an open estuary and not for a closed estuary. Land bordering on estuaries is often of high value and this is likely to be contested if not clarified here.

	My suggestion is as follows:

Open estuary: an estuary which has been open to the sea for any period of time in the previous 10 year period – this would therefore include those temporarily open to the sea and those permanently open to the sea

Closed estuary: an estuary which has not been open to the sea in the previous 10 year period


	Disagree. 

While some of the larger estuaries remain open to the sea, 71% of South Africa’s functional estuaries are characterised as

temporarily open-closed systems. These estuarine systems naturally open and close and can stay closed for extended periods of time. This, however, does not necessarily change the long-term nature of the system and its importance. Even if an estuary is closed for more than 10 years, it will in all likelihood still display many of the typical biological, chemical and physical characteristics of an estuarine system. While the estuarine ecosystem may be under stress during this time, it will return to a natural functioning estuarine ecosystem when the mouth opens and normal tidal exchange is re-established. Let’s consider, for example, the case of the St Lucia estuary: The St Lucia Estuary is the largest estuarine lake system in Africa and forms part of the iSimangaliso (formerly Greater St Lucia) Wetland Park, South Africa’s first UNESCO World Heritage Site, giving it high a priority for conservation. The St Lucia estuary was recently closed for 10 years during which several changes to the ecosystem occurred, but after the mouth opened it started returning to its former glory.  

If the proposal is accepted, it will mean that if an estuary has been closed for more than 10 years it will now be classified as a river or lake and will lose its status as coastal public property. Further, it will no longer require an estuarine management plan (EMP) and any EMP that has previously been developed for this system will become null and void, with resultant knock-on effects. For example, any contracts entered into by an estuarine management forum or municipality to implement the EMP will have to be cancelled. Further, any legislation that applied to estuaries; such as boating, conservation and fishing legislation will no longer be applicable. If the estuary re-opens all these requirements and legislation will suddenly become applicable again. This fluctuating status will create uncertainty amongst the general public, concession and rights holders, and planning and law enforcement officials. More importantly, a closed estuary still requires the same regulation as an open estuary. In some cases more strictly, because it could be more vulnerable if it is closed to the sea as the system may already be under stress. A typical example is the St. Lucia Estuary which up until recently has been closed for 10 years. It would be irresponsible to have that estuary unregulated during its “closed period”.
	

	CHRIS WILLIAMS

RURAL DEVELOPMENT =EASTERN CAPE

Definition of estuary should change as proposed


	“”Estuary means a body of surface water, coastal wetland or tidal river-

(a) Which is permanently or periodically open to the sea and in which a rise and fall of the water level as a result of the tides is measureable at spring tides when the body of surface water, coastal wetland or tidal river is open to the sea; and

(b) (b) in respect of which the salinity is higher than freshwater, as a result of the influence of the sea, and where there is a salinity gradient between the tidal reach and the mouth of the body of surface water, coastal wetland or tidal river; and

(c) shall extend to the banks of the body of surface water, coastal wetland or tidal river, being the highest lines reached by the water during regular annual storms, but excluding abnormal or exceptional floods.
	Disagree.

Currently, that part of an estuarine wetland that occurs below the spring high tide mark forms part of the estuarine system. If all coastal wetlands were to be included as part of an estuary, and hence part of coastal public property, these coastal wetlands would in many instances extend above the spring high water mark and cover private property. This would amount to expropriation. Coastal wetlands are part of the coastal protection zone in any event.

‘Tidal river’ is an old term for an estuary which would create confusion if inserted.
	

	TRANSNET

Definition of “harbour” does not clearly include existing ports; and commercial ports and harbours should be distinguished  (section 1
	Insert definition of “port”

Suggested wording:

“port” means a port as defined in the National  Ports Act, 2005 (Act. 12 of 2005)

Delete the word “port” in the definition of “harbour”

Insert the word “port” in clauses 8(5)(b), 13(4) and 24(5)(b)
	Agree with proposal. Also suggested:

Additional consequential amendment:

" 'harbour' means a [port or] harbour proclaimed in terms of any law and managed by an organ of state;";

Make consequential insertions of “’port” in sections 13(5)(b), 18(4) and 56(5)(b)

Transnet is happy with this amendment.

	

	EASTERN CAPE DEP RESPONSIBLE FOR ENVIRONMENT

Section 1 of the Bill excludes local municipality in the definition of “municipality” and that will cause a problem for the implementation of some of the provisions of this Bill (or Act), which are the direct responsibility of a local municipality by nature e.g. establishment of estuarine management plans, coastal management lines and coastal access land. It is understood that district municipalities will have to enter into agreement with these local municipalities if a provision of this Bill has to be implemented by a local municipality, but this will be practically impossible or will experience some difficulties because local municipalities are independent and most of the times have their own IDPs that have direct influence on the coastal area.

	It is therefore suggested that section 1(s) (b) (ii) must read as follows: “the local municipality, if specifically mentioned in the Act or if the district municipality, by written agreement with the local municipality, has assigned the implementation of that provision in that area to the local municipality”

Make consequential amendments to sections 18, 25 etc.
	Agree.  The initial proposal was borne from complaints by local municipalities that they had insufficient capacity to perform the ICM Act functions.  The draft amendments obviously have unintended consequences of encroaching on mandates of local municipalities.  Propose reverting to the original definition with consequential amendments to the bill.

“municipality” -

 

(a)
means a metropolitan, district or local municipality established in terms of the Local Government: Municipal Structures Act, 1998 (Act No. 117 of 1998); or

 

(b)
in relation to the implementation of a provision of this Act in an area which falls within both a local municipality and a district municipality, means -

 

(i)
the district municipality; or

 

(ii)
the local municipality, if the district municipality, by agreement with the local municipality, has assigned the implementation of that provision in that area to the local municipality.”


	

	INDIVIDUAL – DR P.A. WHITTINGTON

The definition of ‘sea’ now includes coastal waters, which also includes ‘estuaries’. It follows that an estuary could be defined as ‘sea’.  This is very misleading
	
	The definition of ‘sea’ for the purposes of the Act must include estuaries otherwise the dumping at sea provisions will not apply to estuaries.

Make consequential amendments to sections 25(3), 31, and 42(2) by re-inserting reference to ‘local’.
	

	South African Association for Marine Biological Research

This is not a true definition of the estuary which should also include the littoral active or riparian zone. This definition should be aligned with the definition of estuaries as outlined by SANBI and accepted by other legislation. The definition as it stands is ambitious for estuaries that are closed for long periods with no tidal influence but still retain estuarine functionality. This is of particular concern in KZN, as the majority of estuaries are closed for the majority of time. If the definition remains as suggestions, (a), (b) and (c) should be or functions and not and.

Definition of “reclamation”:

· Should read new land within coastal waters and not from coastal water. 

· Would sand pumping in its self not trigger a listed activity and therefore should be included in the definition in order to ensure that beach replenishment is regulated. 

· The last sentence “, and “reclaim” has a corresponding meaning” is unclear, the meaning is not defined here or elsewhere, this should be removed.


	Suggested that “or” should be used, rather than “and” at the end of paragraph (b).

Amend definition so that it reads, “'reclamation' means the process of artificially creating new land within coastal waters…”

Include the act of sand pumping in the definition of reclamation.

Remove “and “reclaim” has a corresponding meaning” from the definition of reclamation.


	Disagree

See comments made to Dr Whittal above. Agree with ‘or’ instead of ‘and’

Agree

Disagree.

Precisely because it is a listed activity, there is no need to regulate it under reclamation.  In addition, beach replenishment is often a compulsory condition to an environmental authorisation, when building major infrastructure on coastal public property to counter the effects of coastal erosion. It is not strictly reclamation but an artificial process to mitigate the negative impacts of new development.

Disagree – this phrase clarifies that the different forms of the word have the same meaning and is conventionally used in drafting. It has  not created interpretational problems in the past.


	

	KwaZulu-Natal Department  of Agriculture and Environmental Affairs

Estuary

“Estuary” has already been defined in current legislation, i.e. in the EIA Regulations, 2010 (LN3, GNR. 546).  Is the intention then to change the LN3 definition too or can the existing LN3 definition be used here?  It is suggested that the existing LN3 definition be used.

Definition of High-water mark

· What then is regarded as abnormal or exceptional weather or sea conditions?  In the absence of a benchmark, implementation challenges will arise.

· There is confusion between the existing ‘Surveyor-General’s HWM’ which is linked to a cadastral boundary and is likely an approximation of an annual return period versus the proposed definition which seems to be more dynamic, and potentially has a greater return period (i.e. can be assessed more regularly).  There should be only one line at any point in time delineating the high-water mark, and this is the lawful position – the cadastral boundary – defined by physical evidence surveyed on the ground at a specific point in time.  The proposed definition perhaps infers the need for ‘another line’, an “expert line/coastal management HWM”, which is the best estimate currently of the position of the HWM using the latest available data, without going through the rigours of resurvey by the SG.  Ultimately, however, one cannot have two lines being called “high-water mark” as this will cause (and is causing) confusion and implementation challenges.

Definition of reclamation

New land cannot be created from water.
Beach replenishment should be maintenance-related.

	As per LN3, GNR.546, “estuary” means “the estuarine functional zone as defined in the National Estuaries Layer, available from the South African National Biodiversity Institute’s BGIS website (http://bgis.sanbi.org)”.

· A reasonable alternative should be provided for what is an exceptional or abnormal weather or sea condition, on the assumption that “once in ten years” is problematic and therefore has been deleted.

· The relationship between the proposed definition and the existing SG-determined HWM needs to be clarified, with specific reference to which line informs the proposed coastal management line and EIA sea-based activity triggers (i.e. 100m from the HWM) respectively.   

Change to read “reclamation” means the process of artificially creating new land within coastal waters…”

Suggested wording: …“but excludes beach replenishment by sand pumping for maintenance purposes…”


	Disagree

The definition in the EIA regulations is being amended to align with this definition 

Disagree

There has been no historical difficulty with interpreting these concepts before. It is commonly understood that anything outside the norm of annual storm events will be considered to be abnormal.  See response to western Cape on 1:10 yr issue and Dr. Whittal’s presentation

Disagree

There appears to be a misconception about the high water-mark.  It will function as it always has under the Seashore Act. All the comments relating to high water-mark are relevant here. There will not be more than one line.  The high water-mark is a factual line that is determined on the ground when required.

Agree

Disagree

See comments to South African Association of Marine Biological Research above on this issue


	

	Clause 3: Insertion of New section 6A (Purpose of coastal public property)

	WESTERN CAPE PROVINCIAL GOVERNMENT 

It is recommended that section 6A be moved to after section 7 in the ICM Act in order to read more effectively and to ensure consistency with the structure of the coastal protection zone sections in the Act.

Grammatical error 


	Insert section 6A after section 7 and rename to section 7A – all corresponding references to 6A should similarly be changed to 7A. Alternatively, change the order in which sections 16 and 17 are listed.

“To” should read “to”.


	Disagree. The placement of the section is not material. 

Agree


	

	Clause 4: Amendment to section 7 (Composition of coastal public property)

	WESTERN CAPE PROVINCIAL GOVERNMENT 

Section 7(1)(d)(ii) “the seashore of reclaimed land”: Reclamation refers to artificially creating new land within coastal waters in its definition. Estuaries are included in the definition of coastal waters.

Is it the intention of the Bill to include the seashore of estuaries into coastal public property? This can be problematic as the property boundaries of many landowners who own properties adjacent to estuaries extend to the middle of the estuary. This would result in those landowners losing ownership of such property below the high water mark.

Section 7(2)(a) and section 7(2)(e) excludes structures and infrastructure from coastal public property if they are constructed by an organ of state or if it is within the admiralty reserve and is subject to a lawful lease from the State.

This process is suitable when initially determining the extent of coastal public property but becomes problematic when new structures are to be constructed on coastal public property. In terms of section 11 of the ICM Act, coastal public property is inalienable (excluding natural resources that are used in terms of an authorisation issued in terms of the relevant legislation) and cannot therefore be changed once it is declared coastal public property.

Referencing error in section 7(1)(e) as there is no 7(2)(f).

	Should read: “7(2)(e)”.


	Disagree.  

As confirmed by Dr. Whittal, landowners cannot own to the middle of an estuary. They own up to the high water-mark.  They can however own up the middle of a river.

Disagree.

The exclusion in section 7(2)(a) applies to both current and future structures. New structures built, provided they’ve been properly authorized will never be part of coastal public property

Agree


	

	TRANSNET

Transnet’s ownership of port infrastructure as defined in the National Ports Act (i.e. “the basic infrastructure of a port, including breakwaters, seawalls, channels, basins, quay walls, jetties, roads, railways and infrastructure used for the provision of water, lights, power, sewerage and similar services”)


	Exclude port infrastructure, and the land/seabed below that infrastructure from the meaning of coastal public property

Suggested wording:

Section 1: “port infrastructure” has the meaning assigned to it in the National Ports Act, 2005 (Act No. 12 of 2005)
Section 7(2):

Notwithstanding the provisions of subsection (1), coastal public property does not include –

(f)  any port infrastructure and the land or seabed beneath such infrastructure;


	Disagree with the proposed wording.  “Port infrastructure” as defined in the National Ports Act, includes basins and channels which are part of the sea and sea-bed. Such an exclusion would controvert the principle of ‘res publicae’ which is enshrined in the Act.

The Department’s view is that Transnet’s assets are excluded in the proposed section 7(2) (a).  However, to ensure that Transnet accrues no disadvantage it is proposed that the intention be made clearer. The Chairperson of the Portfolio Committee also proposed clarifying the ownership of excluded ‘property’ 

Suggested alternative wording:

(2)
Notwithstanding the provisions of subsection (1), coastal public property does not include—

(a)
any;

(i) 
immovable structure, or part of an immovable structure;  or

(ii)
installation or infrastructure located in a port or harbour,

whether located on land or the seabed, lawfully constructed by an organ of state.

(3)   The provisions of this Act shall not affect the ownership of an immovable structure, part of an immovable structure, port or harbor installation or infrastructure referred to in subsection (2)(a). which shall vest in the organ of state contemplated in that subsection. (Transnet’s addition)
Alternative:

(2)
Notwithstanding the provisions of subsection (1), coastal public property does not include—

(a)
any;

(i) 
immovable structure, or part of an immovable structure;  or

(ii)
installation or infrastructure located in a port or harbour,

whether located on land or the seabed, lawfully constructed by an organ of state, and the ownership thereof shall in no way be affected.

The Chairperson of the Portfolio Committee in addition asked us to consider the impact of the bill on new infrastructure and also to consider transitional arrangements if the new dispensation has unintended impacts on Transnet.  

New infrastructure

The structures referred to in the section apply to present and future infrastructure. No distinction is made. If new infrastructure is to be developed within a port, the Ports Authority would in the normal course apply for reclamation, EIAs and other relevant authorisations.  If these authorisations are obtained and the building thereof commences, that infrastructure would be excluded in terms of this section.  The section  determines coastal public property from the commencement of the Act going forward. One of the rules of legislative drafting is to use the present tense and avoid the future tense.  The use of the present tense necessitates that the law is interpreted in line with prevailing circumstances. i.e. if infrastructure exists at the time the section is being implemented or interpreted.

Unintended Consequences

Transnet is of the view that the consequence of not excluding basins and channels would negatively reflect on their balance sheet, thereby reducing the value of their capital assets.

The Department has difficulty understanding the real impact for a number reasons:

1.  There are no real rights attached to these assets

2. They in fact operate as a liability as they have to be constantly maintained

3. Even if these assets have value in that they generate revenue for the ports, there is no reason why they need to be ‘owned’.  In fact these assets are not even capable of ownership as they cannot be registered.

The Department has therefore not been convinced of the need for transitional arrangements as the structures and buildings have already been excluded.

[Transnet prefers the first of the alternative wordings set out above.  The amendment to section 7(3) suggested above is intended to clarify that ownership in both existing and new infrastructure will vest in the relevant organ of state.]  


	

	Individual – DR P.A. WHITTINGTON

Concerned that natural islands are coastal public property.  Most of these islands are nature reserves, some falling within National Parks, and access is restricted.  Many have important breeding colonies of seabirds, which already have a poor conservation status, and these populations could be seriously threatened if the public is allowed access to these islands
	
	Disagree

These natural islands are mostly proclaimed protected areas and are subject to an access limitation in section 13 (2).
	

	Clause 5: Insertion of new section 7A (Reclamation)

	WESTERN CAPE PROVINCIAL GOVERNMENT 

Grammatical error at section 7A(1)

It is recommended that Section 7A be moved to after Section 15 in order to read more effectively.

Does reclaimed land form part of coastal public property or the coastal protection zone? Not defined/categorised in the Act and may prove confusing.


	Space must be added between “the” and “Minister”.

Insert Section 7A after Section 15 and rename to 15A – all corresponding references to 7A should similarly be changed to 15A.
	Agree 

Disagree

As indicated above the placement of a section is not material.

The seashore forms part of coastal public property and the remaining part hereof is part of the coastal protection zone to the extent stated in section 16. i.e. if classified as urban it would be 100 meters form the high water-mark. 


	

	TRANSNET

Reclaimed land forms part of state-owned land (section 7A(4)).  Land reclaimed in ports should be owned by Transnet.
	Provide that land reclaimed by an organ of state in ports vests in that organ of state

Suggested wording: 

Section 7A(5):

Notwithstanding subsection (4), ownership of land reclaimed in terms of subsection (2) by the organ of state responsible for ports vests in that organ of state.


	Agree

Department does not have an in principle objection to the proposal as the section has sufficient controls to ensure proper usage of reclaimed land.   However, alternative wording is proposed.

Suggested wording

(4)
Subject to subsection (5), land reclaimed in terms of subsection (2) forms part of state-owned land which may be alienated in terms of the applicable legislation.

(5) Ownership of land reclaimed in terms of subsection (2) by the organ of state responsible for ports, vests in that organ of state.

Transnet is happy with the suggested wording.

	

	Clause 7: Amendment of section 11 (Ownership of coastal public property)

	WESTERN CAPE PROVINCIAL GOVERNMENT 

Grammatical error in 11(b)(3)

Proposed deletion of the word “national” as not only national legislation may be applicable.
	Delete “or” before the word “exploit” so that the sentence reads as follows “… no person may use, exploit or claim…”.

Suggested wording: “… authorised to do so by the relevant legislation…”
	Disagree. The meaning would change.

Disagree

The exploitation and allocation of natural resources is an exclusive national competence.
	

	TRANSNET

Transnet’s ownership of port infrastructure as defined in the National Ports Act (i.e. “the basic infrastructure of a port, including breakwaters, seawalls, channels, basins, quay walls, jetties, roads, railways and infrastructure used for the provision of water, lights, power, sewerage and similar services”)


	Exclude ports from the ambit of coastal public property in s 7(2)(a) or exclude the operation of the ownership provision in s 11(1)

OR

Section 11(4):

Notwithstanding subsection (1), ownership of port infrastructure shall vest in the organ of state that constructs that infrastructure.


	This issue has been dealt with above in the proposals to section 7

[See Transnet's response to section 7 above.  If the issue is addressed in section 7 there is no need to amend section 11.]

	

	KwaZulu-Natal Department  of Agriculture and Environmental Affairs

Amendment to s11(b)(3)

There may be non-national legislation applicable.
	It is proposed that “relevant” replace “national”.


	Disagree

exploitation and allocation of natural resources is an exclusive national competence.
	

	
	Clause 8: Amendment of section 13 (Access to coastal public property)

	WESTERN CAPE PROVINCIAL GOVERNMENT 

13(3)(a)

Include insertion after “…Minister” to read as suggested.

Grammatical error 13(3)(b)

13(3)(d) - Insert the suggested text after the word “activities” and delete “which are located on or in coastal public property”.

13(5)(a) - Consider deleting this provision as it contradicts section 13(3) as all structures on coastal public property will require a coastal use permit and therefore voids subsections (3) and (4). In addition, it also implies that fees higher than the prescribed maximum can be charged by the manager of a site if a section 65 permit has been issued.


	3(a) “No fee may be charged for access to coastal public property without the approval of the Minister, unless otherwise provided for in this Act.”

A suggestion to keep consistency in sentence structure.

“…The Minister may, by notice in the Gazette, …”.

“…that are not considered facilities or activities for the purpose of obtaining access to coastal public property”.
	Disagree.

The Act does not provide for fee approvals other than in this section.

Agree.

Having considered the difficulties with this subsection, it is proposed to delete it altogether and to insert a definition of ‘access fee’. 
Suggested definition

“access fee” means a fee that is charged to allow a person to get to coastal public property and includes launching from and getting to a boat launch site with a boat.

Disagree. All structures will not require coastal use permits. Fees and coastal use permits do not overlap, particularly since (3)(d) is proposed for deletion.
	

	KwaZulu-Natal Department  of Agriculture and Environmental Affairs

Amendment of Section 13(3)(a)

Include insertion after “…Minister” to read as suggested.

In the absence of published access fees, do ALL applications for fees still get lodged with the Minister?
Amendment of Section 13(3)(d)

Municipalities have recourse to charge fees/tariffs in terms of “cost recovery” for services provided in the coastal zone, e.g. a launch fee at boat launch sites, which includes cost recovery for use of a tractor to launch a vessel, boat-washing facilities etc.  In many instances, municipalities then have agreements in place with boat clubs to manage such facilities on their behalf, and charge these cost recovery (launch) fees.  Where such tariffs for cost recovery are not regulated (or a maximum fee also determined), it could impact on access as in effect persons may not be able to launch a vessel at a site if the launch tariff is too high.  Resultantly, there could be a loophole here as unreasonable “cost recovery” tariffs may hinder public access.  

	Should read:  “No fee may be charged for access to coastal public property without the approval of the Minister, unless otherwise provided for in this Act.”

‘Cost recovery’ and ‘access’ can be interconnected, and the former also needs improved regulation, albeit this may have to be dealt with outside of the NEMA amendment process.


	Disagree.

The Act does not provide for fee approvals other than in this section.

Yes

Agree

We created a definition for access fee. (see above). Because the two concepts are so interlinked it is difficult to disaggregate them.  It would be better to set a maximum launch fee which will include both cost recovery and access.  Should municipalities be unhappy with the tariff, they can approach the Minister to charge in excess provided of course, they justify it.  This approach will avoid unjustified excessive fees effectively prohibiting access by the public.  
	

	Clause 9: Amendment to section 14 (High water mark)

	WESTERN CAPE PROVINCIAL GOVERNMENT 

14(5) -Do not support the deletion.

The period of three years was a reference point from which to determine when this provision may be enforced.

14(6)(a) - This is not supported as it contradicts sections 6A and 7. Private property should not be extended as a result of accretion.

Coastal public property is inalienable. As such, coastal public property cannot be lost or converted to any other designation.

Also see comment on section 7 of the ICM Act and the general comments on coastal public property.

Section 14(5) - Who’s responsibility is it to implement this provision (i.e. who notifies the landowner that he/she has lost ownership of the said property)? What is the process to be followed in this instance?  Does the property in question automatically become coastal public property? What consideration was given to implications regarding title deed and amendments thereto.
	Do not support deletion.
	Disagree. As confirmed by Dr. Whittal the high water-mark is an ambulatory / factual line which cannot be confined to a time period. 

Disagree.  

It is a common law principle that if your land unit is bounded by an ambulatory high water-mark you gain and lose land as that boundary moves.  If you have a straight line boundary, your ownership is regained to the extent of that straight line (cadastral boundary).

The Surveyor General makes a determination on the high water-mark, where there is a dispute. 
	

	DR JENNY WHITTAL

UCT

In the case in which the boundary line is the HWM, the boundary line cannot move seaward of itself. The HWM can move landward or seaward without reference to any boundary line or any other object – landward and seaward refer only to the terrain and the sea. 

This amended wording appears in comments on sections (5) and (6) 

A coastal land unit would be interpreted as one which is somewhere in the coastal zone, not necessarily bounding the sea shore currently, but may do so in the future:

Rewording of section 14(5) in line with above

Rewording of section 14(6)

1) In the case of HWM boundaries, they will move seaward in an ambulatory manner as they always have done;

2) Boundaries a set distance from the HWM may not be ambulatory - this part of 14(6) is in conflict with section 31(d) of the Land Survey Act which states that 

LSA 30(d) that, if any land has an imaginary curvilinear boundary at a stated distance from an ambulatory physical feature, that boundary shall not be subject to any positional change after registration of that land has taken place.

3) There are no-longer cases in which a HWM boundary can be replaced by a straight line boundary and so there is no need to consider this possibility as in the past (section 14(a)(1)).

4) For land bounded by straight lines on the seaward side, they can only gain land when a portion of the land unit was below the HWM (called submerged beacons and boundaries) at the time of this Act being passed. They cannot gain land beyond that originally granted. The amendment to include “which is above the HWM and” is not imperative but would aid clarity.

5) For land units whose straight line seaward boundary has been replaced by a HWM boundary as per Section 14(5), they are still considered the same as land units with straight line boundaries when the Act takes effect, since they were at that time straight line boundaries. They can gain land through accretion as well, but they can only gain land up to the straight line boundary in place at the time of this Act. This essentially retains and formalizes the concept of a submerged land unit in that ownership below the HWM, but over a straight line-bounded land parcel, vests formally in the State and can be regained by the land owner should the land be re-exposed due to receding HWM.


	I suggest removing the phrase [of the boundary line of a land unit] and talk about landward instead of [inland].

Removal of reference to a specific land unit and replacement with the more general reference to a coastal land unit.

If the high-water mark is landward of a straight line boundary of a coastal land unit when this Act took effect , or if the high-water mark moves landward [inland of the boundary line of a land unit] due to the erosion of the coast, sea-level rise or other causes, the owner of a coastal [that] land unit—; 

(a) Loses ownership of any portion of that land unit that is situated below the high-water mark; and

(b) Is not entitled ….

If the high-water mark moves seaward [of the boundary line of a land unit] due to the accretion of the coast—

(a) the owner of a [that] land unit bounded by the high-water mark [or a stated distance from the high-water mark] when this Act took effect, gains ownership of any portion of that land unit that is situated above the high-water mark; or

(b) the owner of a land unit bounded by a straight line boundary when this Act took effect, gains ownership of that portion of the land unit which is above the HWM and inland of the straight line boundary.


	Agree

Agree

Agree

Agree 
	

	TRANSNET

The owner of a land unit loses ownership if the high-water mark moves inland (section 14(5))
	Section 14(5) should not apply within ports

OR

Suggested wording:

Section 14(5):

If the high-water mark moves inland of the boundary line of a land unit due to the erosion of the coast, sea-level rise or other causes, the owner of the land unit-

(a) loses ownership of any portion of that land unit that is situated below the high-water mark to the extent that such land unit becomes coastal public property;

	Agree with minor addition

Suggested wording:

 "(5)
Subject to section 7(2)(a), if the high-water mark moves inland of the boundary line of a land unit due to the erosion of the coast, sea-level rise or other causes, [and remains inland of that boundary line for a period of three years,] the owner of that land unit—"; 

(a)  loses ownership of any portion of that land unit that is situated below the high-water mark to the extent that such land unit becomes coastal public property;
Transnet is happy with the suggested wording.
	

	South African Association for Marine Biological Research

High-water mark

The proposed definition is likely to result in more instances of land grabs, as the movement of the high-water mark is subjective. There should be a clause that either 

a) States that movement and thus ownership is subject to the high water mark being re-surveyed; 

b) Or as was previously stated in section 14(5)(c) that the high-water mark remains in that position for a certain period.


	Insert a clause that the HWM should be resurveyed after movement for purposes of ownership.


	Disagree.  

It is a common law principle that if a land unit is bounded by an ambulatory high water-mark you gain and lose land as that boundary moves.  If you have a straight line boundary, your ownership is regained to the extent of that straight line (cadastral boundary). The Surveyor General will survey in the event that there is an issue or a dispute regarding ownership


	

	KwaZulu-Natal Department  of Agriculture and Environmental Affairs

Amendment of section 14(5)

In the absence of a reference point, how does one effect this provision?  Many processes in the littoral active zone are cyclical or periodic, which suggests there is a need for a reference point.

Amendment of section 14(6)(a) and (b)

This provision could start a “land grab” along the coast by private property owners which would impact the public’s access to the beach, and does not account for cyclical processes (erosion and accretion).


	Amendment not supported.

Private property should not be extended (and ownership gained) as a result of accretion.


	Disagree. As confirmed by Dr. Whittal the high water-mark is an ambulatory / factual line which cannot be confined to a time period. 

Disagree.

See comments to SOUTH AFRICAN ASSOCIATION FOR MARINE BIOLOGICAL RESEARCH above


	

	Clause 10: Amendment to section 15 (Measures affecting erosion)

	WESTERN CAPE PROVINCIAL GOVERNMENT 

15(2) - Consider changing the proposed insertion to the recommended text.
	“or any other law” to “and any other law”
	Agree

Suggested wording:

"(2)
No person may construct, maintain or extend any structure, or take other measures on coastal public property to prevent or promote erosion or accretion of the seashore except as provided for in this Act, the National Environmental Management Act or any specific Environmental management Act.".

If any law is allowed to override this provision, e.g. a municipal bylaw which allows such measures it could create a problem.
	

	South African Association for Marine Biological Research

Section 15(2)

Need to clarify in terms of what laws this can be undertaken.  If it is to cover provisions in NEMA, this should be stated.
	Clarify in terms of which laws this can be undertaken.


	Agree. See proposed amendment above
	

	KwaZulu-Natal Department  of Agriculture and Environmental Affairs

Amendment of s15(2)

Having dealt with a number of coastal erosion “emergencies” recently in KZN, neither the Act nor “any other law” adequately deals with private property owners preventing erosion by placing structures on CPP.   Unless we as authorities know “what other law/s” there are for dealing with such matters, this section is challenging to implement.  Some municipalities in KZN have proposed to deal with these matters through encroachment agreements, but this needs to be clarified in terms of whether such agreements are in the spirit of the ICM Act, as well as what unintended consequences could occur as a result of such agreements being conclude


	Clarity is needed on principle, i.e.  whether any emergency protection measures against erosion by private land owners should only be confined to the land of such property owners, or can they ‘encroach’ onto CPP with the permission/agreement of the relevant authority, and if so, what is the “law” which provides for such measures.
	Agree. See proposed amendment above
	

	Clause 11: Amendment to section 16 (Composition of Coastal Protection Zone)

	DR JENNY WHITTAL

UCT

The inclusion of some land units may cast the CPZ far into the interior and way beyond what could be considered the coastal environment. Some land parcels have sections close to the coast, but are very large and the whole land unit is then burdened as being part of the CPZ. 

This is likely to occur due to 

16(d) which includes the whole of a land unit where any part of this falls within 1km of the HWM (rural land) and 

16(e) 100m from the HWM (urban land).

16(i) which includes any land unit adjacent to a 100 year flood/storm event 


	No proposal
	Disagree

The default distance in urban and rural areas (100m and 1km) were a starting point and not intended to be the permanent boundary line of the Coastal Protection Zone (CPZ). The guestimate for urban areas was based on the area likely  to be subject to the biggest impact (the interface between land and sea) as a result of dynamic coastal process, including: storm surges, erosion, sea-level rise, wind-blown sand etc. The reason for the discrepancy between urban and rural areas, is that in urban areas most properties have already been developed and there is little scope for proactive planning (the damage is already done). In rural areas on the other hand, there are large expanses of undeveloped land suitable for  “greenfields” development. This creates an opportunity to properly develop near the coast in a more responsible way (for example, taking into account dynamic coastal processes and allowing for improved public access to the coast). The MEC has the power to adjust the CPZ boundary based on the actual sensitivities, location of infrastructure and the views of coastal stakeholders. This adjustment will address the concerns raised by Dr. Whittal.

Dr Whittal has accepted this explanation.
	

	Clause 16: Amendment to section 25 (Coastal set-back lines)

	WESTERN CAPE PROVINCIAL GOVERNMENT 

Agree with the proposed amendments but would like the suggestion to be included in the amendment for the following reasons: In most cases in the Western Cape, the regulation of the area seawards of the setback/management lines will be administered by the relevant municipalities, by mutual agreement with the relevant municipalities. This will be done by means of overlay zones in terms of the zoning schemes. It would be useful if Municipalities could create their own regulatory framework – this is possible with the by-laws to implement the coastal management programmes (if the management of areas seawards of setback/management lines are incorporated into the coastal management programmes), but empowering provisions would be better suited under section 25 of the ICM Act.
	Suggest substituting the need for regulations with some other mechanism and allowing the relevant municipalities to, in consultation with the MEC, determine the type of management mechanism to be used as areas seaward of setback/management lines can most effectively be managed by Municipalities
	Disagree. There is concern with devolving such an important function which requires uniformity and consistency across a province.
	

	KwaZulu-Natal Department  of Agriculture and Environmental Affairs

Amendment to s25(b)

· In terms of the EIA Regulations, 2010, “construction” means the building, erection or establishment of a facility, structure or infrastructure that is necessary for the undertaking of a listed or specified activity but excludes any modification, alteration or expansion of such a facility, structure or infrastructure and excluding the reconstruction of the same facility in the same location, with the same capacity and footprint.  In this regard, what will be the situation where an existing sea-front home has been damaged – can the owner reconstruct “like for like” even where such a structure is now seaward of a recently established coastal management line?  Or is the intention to exclude “reconstruction” and only cover “construction”, which then leads to a conflicting situation where an existing structure can be reconstructed without environmental authorisation, but if the neighbouring property was vacant land and now a new structure is intended to be built, the EIA and ICM Regulations could potentially prohibit or restrict such a structure from being built if found to be seaward of a coastal management line.  

· Moreover, an entire vacant land parcel/plot may be found to be seaward of the established coastal management line.  Assuming the area has been zoned residential, is there not an ‘expectation/right’ to develop such land, yet now the MEC could potentially “prohibit” such a development if it is in a risky zone (i.e. seaward of the coastal management line)?  In other words, can the onus be on the landowner to assume the appetite for risk and subsequent  liability for developing seaward of the established coastal management line, or should a “prohibition” or “restriction” be effected by the MEC’s regulations if the development is proposed in an extremely risky zone, irrespective of an area’s historical zoning.   

· Can a coastal management line and a development setback line be the same line on a map, albeit serving different purposes?  In provinces which do not currently have EIA development setback lines for the coast, the proposed coastal management line could inform a development setback line, and in some cases can be one and the same line.  In other words, if the risk management line is 70m from the HWM, could you move the default EIA development setback seawards (from 100m) as there is less risk?  Alternately, if the risk management line is 130m from the HWM, it does not make sense for the EIA development setback to still remain at 100m.  
There is an interpretation conflict between the EIA regulations and the ICM Act in relation to “construction”, and this must be resolved.


	
	Agree

Suggested wording:

S25

(1)
An MEC must in regulations published in the Gazette-

 

   (a)
establish or change coastal [set-back] management lines -

 

     (i)
to protect coastal public property, private property and public safety;

 

    (ii)
to protect the coastal protection zone;

 

   (iii)
to preserve the aesthetic values of the coastal zone; or

 

  (iv)
for any other reason consistent with the objectives of this Act; and

 

(b) prohibit or restrict the building, erection, alteration or extension of structures that are wholly or partially seaward of that coastal [set-back] management line.

(1A)   When establishing coastal management lines in terms of subsection (1), the MEC must consider the location of immovable property

the ownership and zonation of vacant land;

Yes they can be the same line albeit for different purposes. EIAs deal with environmental impact. NEMA EIA development set-back lines only determine when an EIA is required. It serves no other purpose.  Coastal management lines can be established for multiple reasons, for example, height restriction to avoid shade on the beaches. It could also prohibit building altogether to mitigate sea-level rise or coastal erosion or to create a buffer zone on the coast. 

Disagree

The term ‘construction’ is not used in the section. In any event the restrictions on “development” activities (building alterations, etc.), which is presumably what is being referred to are regulated for a different purpose to EIAs and should not be aligned with the EIA definition.


	

	Clause 17: Amendment to section 27 (Determining and adjusting coastal boundary of coastal public property)

	WESTERN CAPE PROVINCIAL GOVERNMENT 

Grammatical error

The Minister must not only take into account natural influences but also anthropogenic processes. Should this not be explicitly stated as a criterion?

	Insert “the” after “adjusting” so that the heading reads as follows:

“Determining and adjusting the coastal boundary of coastal public property”.

Consider including an additional clause: “(f) any potential anthropogenic influences on dynamic coastal processes”. The text of the provision may be re-arranged to read as “(e) any potential anthropogenic influences on dynamic coastal processes; and 

(f) any other factor that may be prescribed.”


	Disagree.

Headings do not usually have prepositions 

Agree.  Suggest deletion of the word potential as it may exclude existing influences. Suggest insertion of new (d)(A).

“(d)(A) any  anthropogenic influences on dynamic coastal processes; and 

(e) any other factor that may be prescribed.”


	

	Clause 18: Amendment to section 31(Marking coastal boundaries on zoning maps)

	WESTERN CAPE PROVINCIAL GOVERNMENT 

Spelling error


	The text should read:

“Marking coastal boundaries on zoning maps”.
	Agree
	

	Clause 19: Amendment to sections 35, 36 and 37 (the National Coastal Committee)


	South African Association for Marine Biological Research

Sections 35, 36 & 37

A National Coastal Committee is imperative and should be formulated as originally outlined by the ICM Act. While we understand the reasoning for streaming are understood, the intention of the NCC is not to be inter-governmental but allows for non-government experts the opportunity to interact with and assist government officials. 

Sections pertaining to it and all references to it should also remain in the Act.
	The National Coastal Committee should not be abolished – the provisions relating to the National Coastal Committee should remain in the Act.
	Agree
	

	KwaZulu-Natal Department  of Agriculture and Environmental Affairs

In principle, the use of existing forums is supported in order to avoid duplication and streamline government processes.  As such, MINMEC and MINTECH have assumed the role of the National Coastal Committee.  However, the original intention of the Act was to ensure that persons with expertise in fields relevant to coastal management and coastal ecosystems also form part of the Committee.  These could include non-government representatives (i.e. not employed by an organ of state).  The current Working Group 8 (which acts as the National Coastal Committee) does not comprise of any non-governmental representatives/experts.
	The attendance of WG8 by non-government representatives and other experts should be investigated.  If this is not possible, then the original intent of the act to establish a National Coastal Committee should be reconsidered.  
	Agree
	

	Clause 25: Amendment to section 59 (Protection and Access notices)

	WESTERN CAPE PROVINCIAL GOVERNMENT 

Subsection (1) has been changed to include the MEC but this has not been similarly done for subsection (2). Consider the proposed amendment.
	“59 (2) Before exercising a power to issue a coastal protection notice under subsection (1) the Minister or MEC must – ”.
	Agree

 


	

	Individual – DR. P.A. WHITTNGTON

If subsection 3 is deleted will the remaining following subsections not require re-numbering, in which case would subsection 6 not state that “subsections 2 and 3 apply with the necessary changes
	
	Disagree

This does not happen with legislative drafting. One has to retain the old numbered sections even if deleted to preserve the history and avoid incorrect cross-references and interpretational difficulties when considering case law.
	

	Clause 28: Amendment to section 63 (Environmental authorisations)

	WESTERN CAPE PROVINCIAL GOVERNMENT 

Section 63 (1) (f) The cumulative effect of a proposed activity must be taken into account whilst deliberating whether Environmental Authorisation will be granted as this is a requirement of NEMA – the latter (compliance with NEMA) is also provided for in this Act.

Section 63(1)(h) Grammatical error

Points (aa) to (gg) should be changed to roman numerals to be consistent with the rest of the Act
	Do not delete section 63(1)(f)

Change (aa) to (gg) to the roman numerals (i) to (vii).


	Disagree.

Cumulative effects is an essential criteria in the EIA process and is provided for under NEMA EIA provisions. Section 63 simply lists ADDITIONAL criteria. In doing so it also refers to adverse effect, which is defined to include cumulative impacts.

Agree 
	

	Individual – DR. P.A. WHITTNGTON

What is the purpose of deleting subsection 1(f)? The cumulative effects of all activities should be taken into account.
	Do not delete subsection 1 (f).
	See comment above on cumulative effects
	

	South African Association for Marine Biological Research

This section should not be removed, it is critical that cumulative effect of a proposed activity be taken into account when deliberating Environmental Authorisation.
	Do not delete section 63(1)(f)
	See comment above on cumulative effects
	

	KwaZulu-Natal Department  of Agriculture and Environmental Affairs

Section 63(1)(f) - The cumulative effect of a proposed activity must be taken into account whilst deliberating whether environmental authorisation will be granted.   
	Do not delete section 63(1)(f)


	See comment above on cumulative effects
	

	Clause 31: Amendment to section 65 (Coastal use permits)

	WESTERN CAPE PROVINCIAL GOVERNMENT 

Grammatical error

Change “Award” to “Awarding of” and insert the word “coastal” before “use permits” in the heading.

Section 65(3) 

The proposed addition should be considered.

“may be awarded by the Minister either –” should not be in bold (or deleted if this was the intention).

	Consider changing the heading to “Awarding of coastal use permits on coastal public property”.

“Subject to section 66, a coastal use permit in terms of subsection(1)(a)(ii) may be awarded by the Minister either-”.

Unbold the following text:

“may be awarded by the Minister either –”.


	Agree

Disagree. It is obvious that section 66 applies.

Agree


	

	EASTERN CAPE DEP RESPONSIBLE FOR ENVIRONMENT

There is missing word “coastal” in number 31 for section 65 heading of the Act


	it must therefore read “Award of coastal [leases and concessions] use permits on coastal public property”.
	Agree
	

	KwaZulu-Natal Department  of Agriculture and Environmental Affairs

Environmental scrutiny through the EIA process does not necessarily guarantee that the construction of a tidal pool by a municipality, as an example, has resulted in the applicant acquiring the necessary landowner consent/concession to build on CPP.  The proposed amendment infers that if a municipality has an environmental authorization, a coastal authorisation is not required.  Recently, the National DEA: Oceans & Coasts advised the eThekwini Municipality that they were unable to complete the EIA consent form relating to landowner permission for a proposed tidal pool due to a “legal technicality” and “that they have no mandate to do so”.  How then does one address this proposed use of coastal public property, specifically in terms of landowner consent/concession relating to the seabed?  
	The Oceans & Coasts and EIA branches of the National DEA, and coastal provinces, need to resolve this impasse which may also require changes to the EIA Regulations and the EIA application form respectively.  
	Agree. There is no need to address this in the bill.
	

	Clause 32: Amendment to section 66 (Terms of coastal use permits)

	WESTERN CAPE PROVINCIAL GOVERNMENT 

We are not in agreement with deleting the reference to the maximum time period. If the time period is problematic, rather consider increasing it to a more appropriate specified maximum time period.
	
	Agree. 20 years should be re-inserted
	

	DR JENNY WHITTAL

UCT

section 66(a) removes the 20 year lease maximum. Yet in the Memorandum p21 section 1.2 and section 3.4(a) talk about the 20 year maximum lease - this creates confusion.
	
	Agree. See comment above


	

	KwaZulu-Natal Department  of Agriculture and Environmental Affairs

The deletion of the maximum time period for awarding such permits is not supported.

	If the time period is problematic, rather consider increasing it to a more appropriate specified maximum time period.
	Agree. See comment above
	

	Clause 36: Amendment to section 71 (Dumping permits)

	TRANSNET

The two-year duration of dumping permits is too short for capital dredging and maintenance dredging in ports


	Change “two years” in section 71(5) to “five years”
	Agree

Suggested wording from Transnet:

The Minister may issue a dumping permit for a period of not more than five years and may renew it for a further period of not more than five years, whereafter a new application must be made in terms of subsection (1).
	

	Clause 47 : Amendment of section 92 (Urgent action by Minister)

	Individual – DR. P.A. WHITTNGTON

Subsection (1) preceding paragraph (a) should “stay” not be changed to “stop”
	Replace “stay” with “stop”
	Disagree. It is a temporary cessation of activities pending further investigation. It does not mean the activity will never be allowed
	

	Clause 49: Insertion of new section 94A (Exemptions)

	WESTERN CAPE PROVINCIAL GOVERNMENT 

Grammatical error


	A space must be added between “…such” and “exemption…”.
	Agree
	

	Clause 50: Amendment to section 95 (Existing lease on, or rights to coastal public propoerty)

	EASTERN CAPE DEP RESPONSIBLE FOR ENVIRONMENT

In number 50 for section 95 of the Act the role of the MECs must be clarified for the leases that have been issued in the coastal provinces in terms of the Sea Shore Act, as some of the provisions of the sea Shore Act are still assigned to provinces. Will the Minister, for example, not determine the extent and nature of existing uses for areas leased by provinces read with section 65?


	
	Eastern Cape withdrew the comment after clarification in the Portfolio Committee 


	

	KwaZulu-Natal Department  of Agriculture and Environmental Affairs

In relation to the ICM Act, the Seashore Act is repealed, to the extent that it has not been assigned to provinces.  In this regard, the Province has issued a few leases in terms of the historical Seashore Act assignment (No. R. 27, 1995).  The Province is now re-negotiating these leases as they are due to expire.  Is there not a potential conflict between the repeal of only a part of the Seashore Act, and allowing Provinces to continue with historical assignments, given that all leases could now be dealt with in terms of the ICM Act.  Ultimately, the intention should be to ensure that lease provisions are implemented consistently by the four coastal provinces and/or the National DEA.

	Guidance and clarity is urgently needed on how the Province should negotiate current [and future] leases in terms of the existing Seashore Act assignment.
	Some leases are intended to be replaced by a system of coastal use permits.  As a transitional measure ALL leases, including provincial leases are to be submitted to the Minister in order to do an audit. This will assist with the listing of activities for coastal use permits. The Provinces are competent to repeal the assigned provisions in their relevant legislatures and should do so to avoid confusion. If provinces fail to do so and continue with their leasing it will result in potential conflict and duplication of functions.
	

	Clause 51: Amendment to section  96 (Unlawful structures on coastal public property)

	WESTERN CAPE PROVINCIAL GOVERNMENT 

There is no requirement for a person who unlawfully constructed a building or other structure on coastal public property to notify the relevant authorities thereof.

There is no requirement for a person who unlawfully constructed a building or other structure on coastal public property to notify the authorities after rectification has taken place.
	Insert “…unlawfully built on coastal public property must, within 12 months of the commencement of this section, notify the relevant authorities thereof and either –”.

(2) “… reasonably possible restore the site to its condition before the building or other structure was built and supply the relevant authorities with reasonable proof thereof.”
	Disagree

This is an unrealistic expectation. Firstly if they are applying to legalise the structure, we would have such notification. If the owners do not apply they will not admit to anything unlawful.

A section 60 notice will regulate rehabilitation. 


	

	General Comments

	WESTERN CAPE PROVINCIAL GOVERNMENT 

Section 5

The section 2 principles and section 24(4) of the NEMA are not considered or adhered to in prescribing processes when coastal authorisations are required. As such it is recommended that the suggested wording be inserted as section 5(4).

Section 10

Section 26(1)(a) implies that the Minister may determine or adjust the boundary of coastal public property. If one has regard to section 10(3),(4) and (5) read with section 8(1), it is unclear whether the MEC may declare/designate land as coastal public property.

Section 93

There are functions and mandates at a national level in addition to provincial functions and mandates that must also be reported on in the State of the Coast report. This includes more than just reporting on the status of each pipeline. It is therefore recommended that the suggested wording be inserted after Section 93(3).

Sections 7, 7A and 27

In terms of section 11 of the ICM Act, coastal public property is inalienable (except natural resources that are used in terms of an authorisation issued in terms of the relevant legislation).

Certain predefined areas or structures have been excluded from coastal public property in terms of section 7(2) of the ICM Act.

Specifically, sections 7(2)(a) and 7(2)(e) excludes structures and infrastructure from coastal public property if they are constructed by an organ of state or if it is within the admiralty reserve and is subject to a lawful lease from the State.

This process is suitable when initially determining the extent of coastal public property but becomes problematic when new structures are to be constructed on coastal public property for the following reasons:

1. Based on the provisions of section 11, once coastal public property is defined/demarcated it becomes inalienable.

2. When infrastructure is built on coastal public property in terms of section 7(2) it becomes state owned land (and in effect forms part of the coastal protection zone) – this implies that the land is alienated from coastal public property.

3. Point two will similarly apply to changing the position of the high water mark (where an individual will gain property if the high water mark moves seawards) – this will result in the coastal public property becoming part of the coastal protection zone; again a form of alienation.

4. This will also be applicable to seaward movement of the boundary of coastal public property as land that was considered coastal public property before the boundary was moved seawards will be considered part of the coastal protection zone once it has moved – again the issue of alienation is raised.

The above may be catered for by stating that coastal public property can be alienated as provided for in the Act, but this will again have to be assessed against the purpose of coastal public property and the implications of making it alienable.

General

Proposed amendments to the appeals section in NEMA will not make it applicable to all SEMA’s. The implications of this on the Act, authorisations issued in terms of the Act and specifically Chapter 9 of the Act must be considered and aligned.

General

Section 24L of NEMA states “A competent authority empowered under Chapter 5 to issue an environmental authorisation in respect of a listed activity or specified activity may regard such authorisation as a sufficient basis for the granting or refusing of an authorisation, a permit or a licence under a specific environmental management Act if that specific environmental management Act is also administered by that competent authority.”
A similar clause – with the necessary changes – could be inserted in the ICM Act to allow e.g. a process followed for obtaining environmental authorisation to be used to base a decision for a coastal discharge permit.
	“The principles as stipulated in section 2 as well as the requirements of section 24(4) of NEMA must be adhered to for all applications that require coastal authorisations.”

“In addition to the above the report must also include details regarding progress on national mandates that are provided for in this Act.  
	Disagree. Section 5 already makes NEMA applicable. 24 (4) is only applicable to EIA processes. Some coastal authorisations have different criteria from EIA – for example dumping permits.

Agree. Suggest the deletion of subsection (5) which makes a designation coastal public property and potentially conflicts with section 8.  Section 10 was intended to allow inter alia  for community beneficiation of coastal resources within coastal state owned land, without making it coastal public property

Agree with refinements to the wording.

Suggested wording:

"(3)
The Minister must prepare and regularly update a national report on the state of the coastal environment [based on], which must include—

(a)
information from provincial reports submitted to the Minister in terms of subsection (2); and

(b)
progress on national responsibilities in the Act

Disagree

The structures referred to in the section apply to present and future infrastructure. No distinction is made. If new infrastructure is to be developed within a port, the Ports Authority would in the normal course apply for reclamation, EIAs and other relevant authorisations.  If these authorisations are obtained and the building thereof commences, that infrastructure would be excluded in terms of this section.  The section must determine coastal public property from the commencement of the Act going forward. One of the rules of legislative drafting is to use the present tense and avoid the future tense.  The use of the present tense necessitates that the law is interpreted in line with prevailing circumstances. i.e. if infrastructure exists at the time the section is being implemented or interpreted.

Disagree.  

It is a common law principle that if you land unit is bounded by an ambulatory high water-mark you gain and lose land as that boundary moves.  If you have a straight line boundary, your ownership is regained to the extent of that straight line (cadastral boundary). The Surveyor General makes a determination on the high water-mark, where there is a dispute.

Disagree

This is not necessary as the ICM Act has its own appeal provisions.

Disagree

The criteria for the granting of authorisations under the ICM Act are different and additional to the criteria for granting an environmental authorisation.  An environmental authorisation may be one of the factors taken into account, but it is certainly not the only criteria. 


	

	SOUTH AFRICAN GENDER COMMISSION

Bill should emphasize the following:

General

The Bill has not been engendered.

The CGE appeals to the Portfolio Committee to consider empowering women and also gender mainstreaming the Bill [ B8-2013]. This would entail ensuring that women are granted permits and leases  to use coastal property in keeping with their needs as contemplated in terms of Section 65 of Act 24 of 2008.

Section 68 of Act 24 of 2008 be amended to allow for revocations that are not in keeping with the aforementioned gender equality legislative framework and aspirations of the state.


	“The coastal property is an asset which is at disposal of every citizen which includes men, women, boys and girls no matter their differences, which has to be utilized and enjoyed in a responsible way, in order to avoid any immediate or future damage to the environment and to the population.”

	These principles are captured in different ways in the preamble, the objects as well as section 11 and 12 of the Act. 

We do not believe the bill is gender biased in any way. Business opportunities and development for women and, SMMEs currently fall under the mandate of the Department of Trade and Industry.  


	

	Individual – DR. P.A. WHITTNGTON

If section 97 is to be repealed should section 97A not merely become Section 97?
	
	Disagree.

See comment above regarding drafting and renumbering
	

	KwaZulu-Natal Department  of Agriculture and Environmental Affairs

· The State Law Advisers and the National DEA are of the opinion that it is not necessary to refer the Bill to the National House of Traditional Leaders.  Having dealt with cases relating to illegal development on traditional (Ingonyama Trust) land along the KZN coastline, there are significant enforcement challenges relating to land parcels which do not currently form part of a formal planning scheme.  In many cases, traditional land allocations have occurred in vulnerable/risky zones (i.e. these parcels will be seawards of the established coastal management line/s).  How does the potential MEC “restriction” or “prohibition” on structures seawards of the management line affect traditional land allocation along the coast?

· What extent of Ingonyama Trust land in the coastal zone, if any, is considered to be part of coastal public property?
	The Bill should be referred to the National House of Traditional Leaders, with specific reference to what impact it will have on traditional land located in the coastal zone.
	Noted and agree regarding the referral to the House of Traditional leaders.

The restrictions and prohibitions of structures and its impact must be considered by the MEC. The new proposed section  25 (1A) requires the MEC to take into account ownership and zonation when establishing  these lines.

Unless the land extends below the high water-mark, it would not fall within coastal public property


	

	ADDITIONAL ISSUES REQUESTED BY THE CHAIRPERSON

	ISSUE TO BE ADDRESSED
	DEA’s PROPOSED SOLUTION

	CHAIRPERSON’S QUERY

The National Estuarine Management Protocol which was developed in terms of section 33 of the Act devolves functions for inter alia the development and implementation of estuarine management plans to provinces and municipalities.  There is no mechanism for the Department to monitor or enforce the Protocol or the plans.  The Department is requested to consider amendments to address this  
	Suggested insertion of new section 33(4) and 34(1)(c) and (d)

Section 33

33    "
.(4)
The Minister must report to the National Coastal Committee-

(a) non-compliance with submission of the annual report contemplated in section 34(4);

(b) a failure by a responsible body referred to in section 33 (3)(e) to comply with the obligations in the relevant estuarine management plan.

Section 34


(1)
The responsible body contemplated in section 33(3)(e) who develops an estuarine management plan must -

 

(a)
follow a public participation process in accordance with Part 5 of Chapter 6; and

 

(b)
ensure that the estuarine management plan and the process by which it is developed are consistent with-

 

        (i)
the national estuarine management protocol; [and]

 

        (ii)
the national coastal management programme    and with the applicable provincial coastal management programme and municipal coastal management programme referred to in Parts 1, 2 and 3 of Chapter 6.;
 (c)   ensure that relevant legislation is enacted to implement   an estuarine management plan; and

  (d)  submit an annual report to the Minister on the implementation of the estuarine management plan, the legislation and any other matter which the Minister may prescribe.



	ADDITIONAL ISSUES FROM DEA

	Section 13

ACCESS TO COASTAL PUBLIC PROPERTY

It has come to our attention that certain holiday resorts/ hotels on the beach front have been preventing people from walking across the beach. This is contrary to the objects of the Act.  The Act currently provides a right of reasonable access in section 13 (1) and (2).  There is however no general prohibition against blocking access. Section 59 provides a mechanism to remove physical barriers to access. However the act of blocking access is not criminalized.  This is a gap that needs to be addressed. It is proposed that such a prohibition be inserted and a corresponding offence created.


	Suggested wording : insertion of new section 13(1A)

Section 13

(1)
Subject to this Act and any other applicable legislation, any natural person in the Republic -

 

(a)
has a right of reasonable access to coastal public property; and

 

(b)
is entitled to use and enjoy coastal public property, provided such use-

 

(i)
does not adversely affect the rights of members of the public to use and enjoy the coastal public property;

 

(ii)
does not hinder the State in the performance of its duty to protect the environment; and

 

(iii)
does not cause an adverse effect.

(1A)
Subject to subsection (2) and (3) no person may prevent access to coastal public property. 

 

(2)
This section does not prevent prohibitions or restrictions on access to, or the use of, any part of coastal public property -

 

(a)
which is or forms part of a protected area;

 

(b)
to protect the environment, including biodiversity;

 

(c)
in the interests of the whole community;

 

(d)
in the interests of national security; or

 

(e)
in the national interest.

 

Suggested wording : insertion of new offence section 79(2)(j)

79 (2)
A person is guilty of a category two offence if that person -
 
(a)
fails to comply with a repair and removal notice issued in terms of section 60;

 

(b)
hinders or interferes with a duly authorised person exercising a power or performing a duty in terms of this Act; or

 

(c)
knowingly falsely represents that he or she is a person authorised to exercise powers in terms of this Act;

(d)
constructs, maintains or extends any structure, or takes other measures on coastal public property to prevent or promote erosion or accretion of the seashore in contravention of section 15(2);

(e)
fails to comply with a coastal protection notice or access notice issued in terms of section 59; 

(f)
conducts an activity without a coastal authorisation required in terms of this Act; or

(g)
fails to comply with the conditions of a coastal authorisation;

(h)
fails to comply with section 95(1); 

(i)
allows any other person to do, or to omit to do, anything which is an offence in terms of paragraph (a), or (c) to (h),

(j)
prevents access to coastal public property in contravention of section 13 (1A); or

(k)
contravenes any other provision of this Act which is not referred to in subsection (1) or (2).";  and



	Section 16

COASTAL PROTECTION ZONE

Section 16(1)(f) is ambiguous as wetlands lakes etc must be wholly included even if only part thereof occurs within a land unit, but only that part of a river which is in a land unit must be included – so it is recommended that the two concepts be separated into two separate subsections.
	Amendment to 16(1)(f) as below:

(f)
any coastal wetland, lake, lagoon or, dam which is situated wholly or partially within a land unit referred to in paragraph (d)(i) or (e); 

(fA)
 the part of a river  which is situated within a land unit referred to in paragraph (d)(i) or (e);


	Section 33

ESTURINE MANAGEMENT PROTOCOL

Section 33 (2) requires the National Estuarine Management Protocol to be prescribed in the gazette. Prescribed is defined as meaning “prescribed by regulation”.  This implies that the National Estuarine Management Protocol should be done by regulations. This was clearly not the intention given the nature of the document.  The more appropriate terminology is to publish by notice 
	Suggested wording:

33 (2) “The Minister, with the concurrence of the Minister responsible for water affairs, must within four years of the commencement of this Act [prescribe] , publish by notice in the Gazette,  a national estuarine management protocol.”


	Section 18

DESIGNATION OF COASTAL ACCESS LAND

The current wording of section 18 (2) creates practical problems. 

18. (1) Each municipality whose area includes coastal public property must within four years of the commencement of this Act, make a by-law that designates strips of land as coastal access land in order to secure public access to that coastal public property.
(2) Coastal access land is subject to a public access servitude in favour of the local municipality within whose area of jurisdiction it is situated and in terms of which members of the public may use that land to gain access to coastal public property."

If a municipality owns land that is designated as coastal access land, they will effectively be creating a servitude over their own land in favour of themselves. The servitude should in fact be in favour of the general public.
	Suggest deletion of the words  proposed in bold below:

(2) Coastal access land is subject to a public access servitude [in favour of the local municipality within whose area of jurisdiction it is situated and] in terms of which members of the public may use that land to gain access to coastal public property


	Section 83(1)(g)(x)

The word “bid’’ should be deleted from this subsection as bid processes are not used for permit applications – this was a remnant when coastal concessions were still provided for in the Act.


	Suggested wording

Section 83(1)(g)(x)

“’the [bid] process to be followed for the award of coastal [leases and coastal concessions] authorisations;’’

Delete the word “bid’’ from 83(1)(g)(x) as above.



	Section 95 and 96

Section 95 is potentially misleading as it refers to being able to continue conducting your activity provided you have lodged an application within 24 months for a permit. The wording however could leave a gap in that it only becomes an offence to continue if you haven’t lodged after the 2 year period – but during the 24 month period you can continue with the activity even if you have not lodged an application yet, provided you do so by the end of the 24 month period.

Amendment also fixes incorrect cross-references.

Section 96(1)(a) – insert full reference to section 65(1)(a)(ii)


	Delete ‘’has made’’ and insert ‘’make’’ in 95(3) 

Change reference to section 65(1)(a) not section 65(2) in 95(2) and 95(3) 

Section 96(1)(a)

Clarify further section 65(1)(a)(ii).
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