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CHILDREN’S AMENDMENT BILL [PMB 1 – 2013]
COMMENTS BY CHIEF DIRECTORATE:  LEGISLATIVE DEVELOPMENT OF THE DEPARTMENT OF JUSTICE AND CONSTITUTIONAL DEVELOPMENT
1.
Introduction
1.1
Clause 1 of the Children’s Amendment Bill [PMB 1 – 2013](“the Bill”) aims to amend section 120(4) and (5) of the Children’s Act, 2005 (Act 38 of 2005)(“the principal Act”), by adding a reference to “attempted rape” to the list of crimes that are stipulated in those subsections.  
1.2
It should be noted that it appears that the list does not refer to─

(i)
all sexual offences that have been committed against children between 31 March 2005 and 16 December 2007;

(ii)
all sexual offences that have been committed against children after 16 December 2007; and

(iii)
any offence referred to in section 55 of the Criminal Law (Sexual Offences and Related Matters) Amendment Act, 2007 (Act 32 of 2007)(“the 2007-Act”), which has been committed in respect of a child after 16 December 2007.  

It appears as if a more comprehensive amendment of the list may be required.
2.
Discussion

2.1
  Three important aspects, namely (i) the absence of statutory offences, (ii) the retrospective effect of the provisions, and (iii) reference to “attempt” to commit an offence, should be noted.

The absence of statutory offences:  

2.2.1
The principal Act preceded the 2007-Act.  The 2007-Act, among others, replaced all common law sexual offences and those offences which related to children which were contained in the Sexual Offences Act, 1957 (Act 23 of 1957), with new expanded statutory sexual offences with effect from 16 December 2007.  
2.2.2
Since the offences were included in section 120 of the principal Act before the enactment of the 2007-Act, it could be argued that reference is made to the common law offences of rape and indecent assault only.  It should, for example, also be briefly noted that the term “indecent assault” is outdated to the extent that the common law crime was replaced with the statutory offence of “sexual assault” as referred to in section 5 of the 2007-Act.
2.2.3
The 2007-Act introduced many sexual offences that are committed in respect of children.
  The question is therefore raised whether section 120(4) and (5) should be amended to include those sexual offences that are reflected in the 2007-Act. 
The retrospective effect of the provisions:
2.3.1
  The practical effect of section 120(5) of the principal Act is that it is applicable in respect of convictions that took place after 31 March 2005.  This means that, in view of the 16 December 2007 implementation date of the 2007-Act, the particulars of persons who have been convicted of both common law and statutory sexual offences should be included in the Register.  

2.3.2
The reference to the common law sexual offences of “rape” and “indecent assault” should therefore be retained in view of the retrospective effect of section 120(5) of the principal Act.  However, the question is raised whether the current list should not be expanded in order to represent a comprehensive list of sexual offences concerned.   

Reference to “attempt”:
2.4
  The Bill aims to add “attempted rape” to the list of offences that are stipulated in section 120(4) and (5) of the principal Act.  The reference to “attempted rape”, without any reference to the 2007-Act, could be interpreted as a reference to a conviction of attempted rape in terms of the common law only.  Section 55 of the 2007-Act deals with attempt, conspiracy, incitement or inducing another person to commit a sexual offence.  It may therefore be more appropriate to amend section 120(4) and (5) of the principal Act by including a reference to section 55 of the 2007-Act insofar as a conviction in respect of any attempt to commit a sexual offence against a child which has taken place after 16 December 2007, is concerned.

2.5
In view of the above, section 120(4) and (5) of the principal Act could therefore be amended as follows:

(4)
In criminal proceedings, a person must be found unsuitable to work with children—

(a)
on conviction of─ 

(i)
murder, attempted murder[, rape, indecent assault] or assault with the intent to do grievous bodily harm with regard to a child; 

(ii)
rape or indecent assault or any offence referred to in the Sexual Offences Act, 1957 (Act No. 23 of 1957), that has been committed against a child or any attempt to commit such an offence in respect of a child; or
(iii)
a sexual offence referred to in the Criminal Law (Sexual Offences and Related Matters) Amendment Act, 2007 (Act No. 32 of 2007), that has been committed against a child or an offence referred to in section 55 of that Act that has been committed in respect of a child; or

(b)
if a court makes a finding and gives a direction in terms of section 77(6) or 78(6) of the Criminal Procedure Act, 1977 (Act No. 51 of 1977) that the person is by reason of mental illness or mental defect not capable of understanding the proceedings so as to make a proper defence or was by reason of mental illness or mental defect not criminally responsible for the act which constituted [murder, attempted murder, rape, indecent assault or assault with the intent to do grievous bodily harm with regard to a child] any offence referred to in paragraph (a).

(5)
Any person who has been convicted of [murder, attempted murder, rape, indecent assault or assault with the intent to do grievous bodily harm with regard to a child] any offence referred to in subsection (4)(a) during the five years preceding the commencement of this Chapter, is deemed to have been found unsuitable to work with children.

3.
Conclusion

3.1
Two additional important matters should be noted.  
Firstly, the Department of Social Development has initiated a process in terms of which the proposed amendment of the principal Act is receiving attention.  

3.2
Secondly, insofar as the concerns that have been expressed by the Portfolio Committee on Social Development in respect of the National Child Protection Register and the National Register for Sex Offenders are concerned, it should be noted that the provisions of, among others, section 120 of the principal Act will have to be considered carefully in order to determine the extent of any proposed amendment thereof.

3.3
The above processes will ensure that all proposed amendments to the principal Act are considered in a holistic manner.
� 	Section 4 – compelled rape; section 6 – compelled sexual assault; section 7 – compelled self-sexual assault; section 12 – incest; section 15 – acts of consensual sexual penetration with certain children (statutory rape); section 16 – acts of consensual sexual violation with certain children (statutory sexual assault); section 17 – sexual exploitation of children; section 18 – sexual grooming of children; section 19 – exposure or display of or causing exposure or display of child pornography or pornography to children; section 20 – using children for or benefiting from child pornography; section 21 – compelling or causing children to witness sexual offences, sexual acts or self-masturbation; section 22 – exposure or display of or causing of exposure or display of genital organs, anus or female breasts to children (“flashing”); and section 71 – trafficking in persons for sexual purposes.








