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SUBMISSION: EMPLOYMENT SERVICES BILL
1. 
INTRODUCTION
The publication for comment of an Employment Services Bill provides organisations within the disability sector with the opportunity, acting in partnership with government, to further advance our positive policy environment and introduce or expand services that promote the employment of persons with disabilities.  The Department of Labour is recognized as the primary role player in creating conditions in which persons with disabilities can become economically independent and make their own valid contribution to national development.  

It has to be borne in mind that whatever the unemployment rate is in a given country or community, the unemployment rate of persons with disabilities is likely to be double that of the general population. In fact, it is estimated that the unemployment rate of persons with disabilities in South Africa is in excess of 90%, approaching 100% in rural areas. (The South African National Council for the Blind in fact points out that it is estimated that less than 2-3% of blind persons are employed: the vast majority depend on social security grants.) 
 It is against this background that we at the DPSA, together with other disability sector organisations wish to join hands with government in decisive efforts to reverse the current situation. The constituent organisations of the South African Disability Alliance
 (SADA) have expressed their concern regarding the fact that the Bills currently under consideration have progressed to this point without in-depth consultation with the disability sector. The promotion of employment of persons with disabilities is a highly specialised area, where a number of organisations have built up extensive experience and expertise. These employment services organisations should work with all government departments on employment issues for people with disabilities. We therefore welcome this opportunity to share the sector’s well-established expertise in the promotion of employment of persons with disabilities by means of this document, which constitutes a collective submission in respect of the proposed Employment Services Bill. 
2.
SUBSTANTIVE PROVISIONS
2.1
General principles 

As our point of departure, we would like to emphasise that the issue of employment of persons with disabilities should be addressed within the framework created by international human rights instruments, most notably the Convention on the Rights of Persons with Disabilities (CRPD), which the South African government has ratified, as well as Convention 168 of the ILO (which South Africa has not yet ratified). 
The Centre for Disability Law and Policy (CDLP) points out that one way of explicitly outlining the constitutional and international human rights framework within which the Bill should be interpreted and implemented, is by means of a preamble to the Bill that makes specific reference to the CRPD and the applicable ILO Conventions. 

2.2
Definition of ‘disability’/ ‘persons with disabilities’
The Bill lacks a definition of disability, which is likely to cause problems in determining who qualifies for services.   Traditionally, definitions of disability refer to functional limitations preventing the person from performing work for which these functions are deemed necessary (sight, hearing, physical impairment, etc.).  The emergence of the knowledge economy and spectacular advances in assistive technology render such definitions less satisfactory.  

The Bill does not include any definition of the term ‘persons with disabilities’, nor does it incorporate by reference the definition any of the other statutory definitions accepted in South African law such as that contained in sec 1 of the Employment Equity Act 55 of 1998.
 Since this is one of the operational concepts of the Bill, it is important to provide a definition, and we accordingly recommend that such a definition should be included.  
The following definition as set out in the Convention on the Rights of Persons with Disabilities is useful: 

2.3
‘Sheltered Employment Factories’
Clause 7 was indicated as problematic by virtually all contributing organisations. 

The Quadpara Association (QASA) and the CDLP explain that it is wholly unsuitable to assign the broader objective of ‘promoting the employment of persons with disabilities’ to the ‘Sheltered Employment Factories’ in the way that the Bill currently appears to do in Clauses 7(1) and (2). 
The reasons are the following:

· The approach to employment of persons with disabilities internationally, in line with the standards set by the CRPD, is to move away from so-called ‘sheltered’ (or supported) employment towards inclusion in the community – in other words, participation by persons with disabilities in the open labour market. Clause 7 as it currently stands represents a blunt retrogressive step against this development and we strongly argue for its reformulation. The clause must be rejected on the basis that the sheltered employment factories have neither expertise, experience nor capacity to be given such a key role as champions of employment services. The Disability Workshop Development Enterprise (DWDE) and QASA are of the view that the specific history of these workshops on the contrary makes them particularly unsuitable for the task of promoting employment of persons with disabilities. They believe that the Department of Labour has chosen to make sheltered employment factories responsible for this role only because it ‘didn’t know what else to do with them’. 
· QASA further notes that the existing ‘Service Product Factories’ have no track record in respect of promoting the employment of persons with disabilities. The SA National for the Blind confirms that as a model of employment provision, these workshops have failed to meet the problems of mass unemployment. Importantly, the Council warns that repeated transformation initiatives have not succeeded in reversing the situation. The controversial nature of these establishments is confirmed by the SA Federation for Mental Health, which observes that the SADA had long been under the impression that these factories had been phased out. 
· ‘Sheltered employment factories’ implies a protective environment and evokes images of persons with disabilities working in restrictive and unproductive settings. Both the SADDT and the SA National Council for the Blind emphasise that the legislation should adopt a more developmental approach and should be in line with the international movement towards ‘supported employment’. 

· The Bill should therefore promote the following principles:

· Encourage personal development and advancement into the open labour market; 

· Promote productivity through the employment of non-disabled workers alongside disabled workers; and

· Point towards the gradual commercialisation of facilities for supported employment. 
· Although it is acknowledged that some persons with disabilities may at times benefit from working in a supported environment (outside the open labour market), and that this environment should be regulated, these arrangements should be clearly distinguished from the broader objective of promoting the employment of persons with disabilities in the labour market generally. Neither should the protective work environment be seen as a ‘dumping ground’ for disabled people eager to work, but rather as a conduit on a path of vocational rehabilitation towards appropriate placement in the open labour market, toward the individual’s economic independence.
· Clause 7(4), which permits the Minister to ‘determine the terms and conditions of persons with disabilities employed in Sheltered Employment Factories’ is of particular concern, since it potentially allows for the establishment of a parallel and inferior set of employment standards for persons with disabilities.  

· The CDLP further suggests that the promotion of employment of persons with disabilities is a broad area that spans an interdepartmental mandate, including amongst others the Departments of Women, Children and Persons with Disabilities, Labour, Trade and Industry, Public Works, Basic and Higher Education and the Treasury. (In terms of accessibility, the Department of Transport and Public Works should also be included.) 
Locating such a mandate within these Sheltered Employment Factories, with a limited mandate and limited resources, is therefore unlikely to have any major impact in terms of promotion of employment (apart from ad hoc, small-scale projects). 
For this reason, we recommend the establishment of a high-level inter-departmental task team consisting of senior representatives of the above Departments at national level to give attention to the promotion of employment of persons with disabilities. This task team, which should also include representation from the disability sector in civil society, should report on its progress to parliament at regular intervals. 
Furthermore, DWDE recommends that funding must be provided to non-governmental organisations that have expertise, experience and innovative proposals on employment services for persons with disabilities. This should be done in an equitable manner.
 
2.4 
Employment Services Board
We recommend that the membership of the Employment Services Board (to be established in terms of Clause 22) should be expanded to include two persons, one woman and one man, with disabilities, appointed by the Minister from public nominations. The CDLP suggests that such person(s) should have the skills and knowledge required to provide advice on the promotion of employment of persons with disabilities. 
2.5
Productivity South Africa Board

We recommend that the membership of the Productivity South Africa Board (to be established in terms of Clause 29) should similarly be expanded to include two persons with disabilities, appointed by the Minister from public nominations. 

2.6   Accessibility

The Bill states that the Director-General must ensure that the Department (of Labour) maintains labour centres at which members of the public ‘are able to access’ the public employment services provided for in terms of this Act (Clause 4(b)). It further refers to Public Employment Services having to provide their services in an ’open and accessible’ manner (Clause 5(1)). Given the realities of the barriers that persons with disabilities still experience in terms of inaccessible government buildings, unreadable print communications and the lack of South African Sign Language interpreters, we believe that is important to assist persons tasked with implementing this legislation by including a definition of ’accessibility’ in the definition clause. 

While this may appear to be an unusual provision, it should be borne in mind that much of the provision of public employment services as set out in Chapter 2 will consist of information exchange between representatives of the Department (requiring successful communication) and clients and likely personal attendance of the clients at labour centres. In this context, the question of accessibility acquires particular significance, as emphasised by both the CDLP and Autism South Africa.
Autism South Africa and the SA National Council of the Blind further recommend that ‘accessibility’ as contemplated in the Bill must clearly extend to include recruitment processes (such as advertising and interviewing). The CDLP notes that this is in line with the broad understanding of an ‘employee’.
 This means, for example, that job advertising must reach the print-disabled community, that venues where job interviews are held should be accessible to all, and that sign language interpreters must be made available by the employer where required by job applicants.  
2.7
Assistive devices and personal support service such as interpreting services and personnel assistance 
A serious omission from the Employment Services Bill is the introduction of a mechanism for the funding of assistive devices for employment.  The existence of a fund for this purpose is now commonplace in industrialized countries and increasingly present in emergent economies. Funding is done according to set formulae and has clearly delineated limits. Both the SADDT and SA National Council of the Blind express the view that the introduction of such a service would constitute the single most important advance under the new Act.  

2.8 Definition of ‘specialised services’

We recommend that the term ‘specialized services’ as applicable to persons with disabilities should be defined in the Bill to include for example the following (with the meaning of each term also clarified in turn): 
· Work assessment;

· Assistive devices; 

· Career counseling;

· Job coaching; and

· Supported employment.

2.9 
Establishment of a ‘Disability Training Chamber’

Given the crucial importance of training to the promotion of employment of persons with disabilities, and because of the need for a vehicle to consolidate the 6% allocation to SETA funds, we recommend that a Disability Training Chamber should be established in terms of the Skills Development Act of 1998. This Chamber should consist of the following seven members, to be appointed by the Minister: 

(a) A chairperson;

(b)
One member nominated by NEDLAC to represent organised labour:

(c)      
One member nominated by NEDLAC to represent organised business;

(d) 
One member of the Department of Woman, Children and Persons with Disability, Directorate ‘Persons with Disabilities’;

(e) 
Three persons nominated by NEDLAC to represent the community constituency who are representing people with disabilities.

3. CONCLUDING COMMENTS
In closing, it should be noted that South Africa has had a legacy of segregated provision for people with disabilities in school, training and to a large extent in the labour market. The employment situation of people with disabilities has changed little and may, in fact have deteriorated over the recent past. In the absence of fundamental change, this situation will almost certainly worsen. The Employment Services Bill, in its current form, is sending the traditional message to people with disabilities that they are unlikely to be economically productive and likely to be economically dependent. 

Certain members of the SADA feel so strongly about the Bills’ failure to grapple with the fundamental changes to the employment environment that are required, and the fact there has not been a process of systematic engagement with people with disabilities about the Bill and their employment capabilities and aspirations, that they are calling for the process to be halted and sent back to the ‘drawing board’ to start anew. (Others, while concerned about the lack of consultation thus far, have put forward recommendations for amendments to the current text, which are reflected in this submission.)
We look forward to further opportunities to engage with NEDLAC regarding this Bill and related matters.
DISABLED PEOPLE SOUTH AFRICA (DPSA)
3 JUNE 2011

Convention on the Rights of Persons with Disabilities�Persons with disabilities include those who have long-term physical, mental, intellectual or sensory impairments which in interaction with various barriers may hinder their full and effective participation in society on an equal basis with others.











� 	The SADA consists of the QuadPara Association of South Africa (QASA); National Council for People with Physical Disabilities in South Africa (NCPPDSA); Cheshire Homes; National Council for People with Cerebral Palsy (NAPCP); Deaf Federation of South Africa (DEAFSA); Disabled Children's Action Group (DICAG); Disabled Children's Action Group (DICAG); Down Syndrome South Africa (DSSA); Autism SA; South African Federation for Mental Health (SAFMH); Epilepsy SA; South African National Council for the Blind (SANCB) and Disabled People South Africa (DPSA).���	


�  	Although Clause 3(b) of the Bill refers to ‘any relevant international labour law standard’, the Centre for Disability Law and Policy is of the view that the applicable human rights standards should be enumerated more specifically to aid interpretation. 


� 	This Act defines ‘people with disabilities’ as ‘people who have a long-term or recurring physical or mental impairment which substantially limits their prospects of entry into, or advancement in, employment’. 





� 	For example, at present the Department of Labour is funding various National Councils for disabilities, but the national office of the South African Federation for Mental Health is not included


� 	In terms of this definition, an ‘employee’ includes an applicant for employment. 





Joint Submission on Employment Services Bill:

Disabled People South Africa

3 June 2011


