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INTRODUCTION
Business Unity South Africa (BUSA) is a confederation of business organisations including chambers of commerce and industry, professional associations, corporate associations and unisectoral organisations. It represents South African business on macro-economic and high-level issues that affect it at the national and international levels. BUSA’s function is to ensure that business plays a constructive role in the country’s economic growth, development and transformation and to create an environment in which businesses of all size and in all sectors can thrive, expand and be competitive. 

As the principle representative of business in South Africa, BUSA represents the views of its members in a number of national structures and bodies, both statutory and non-statutory. BUSA also represents businesses' interests in the National Economic Development and Labour Council (NEDLAC). Internationally, BUSA is a member of the International Organisation of Employers (IOE), The Pan-African Employers’ Confederation (PEC) the Africa Employers’ Group and the Southern Africa Development Community (SADC) Employers’ Group.  BUSA is also the official representative of business at the International Labour Organisation (ILO), the African Union (AU) Social Affairs Commission, the B-20, the Organisation for Economic Cooperation and Development (OECD) and World Trade Organisation.  
BUSA welcomes the call for submission of written input on the Employment Equity Amendment Bill (EE) and the Employment Services (ES) Bill to the Labour Portfolio Committee.  
Skilled and impartial chairing of the EE and ES Bill negotiations has led to a much higher level of consensus on the amendments. While BUSA has agreed to a significant number of amendments as proposed in the two Bills, there are some serious areas of concern which we are unable to endorse and these will be identified below.   
Just like the amendments to the Labour Relations Act (LRA) and Basic Conditions of Employment Act (BCEA) which are before the Portfolio Committee, the regulatory impact of these amendments remains unknown as well.  BUSA would once again like to request that a Regulatory Impact Assessment (RIA) be conducted on all the four Bills before they are approved. These will ascertain whether collectively the Bills are aligned and will achieve all intended objectives. 
1. EMPLOYMENT EQUITY AMENDMENT BILL

1.1 MATTERS SUBJECT TO AGREEMENT 

BUSA supports the following amendments: 
	EMPLOYMENT EQUITY SECTIONS AGREED

	Section 1
	Definitions

	Section 6
	Prohibition of unfair discrimination, including equal pay for equal work

	Section 11
	Burden of proof

	Section 10
	Disputes concerning this chapter

	Section 8
	Insertion of a new subsection on psychometric testing

	Section 21
	Report

	Section 42
	Assessment of compliance

	Section 45
	Failure to comply with Director-General’s recommendation

	Section 48
	Powers of Commissioner in arbitration proceedings

	Section 50
	Powers of Labour Court

	Section 53
	State Contracts

	Section 55
	Regulations

	
	


It is important to emphasise that BUSAs support for the clauses listed below is in consequence and conditional on the compromise agreements reached at Nedlac which is as follows:

Section 6 
- equal pay for equal work and arbitrary grounds

Section 10 
- discrimination matters can be referred to CCMA for arbitration, provided there is a full right of appeal

Section 11
 - burden of proof reflects Constitutional imperatives

Section 21 
- (excluding subsection (6)) reporting periods for small business, subject to explanation in the memorandum of association that maintains a consciousness regarding the different capabilities of small business to report

Section 42
- assessment of compliance with the deletion and addition of certain clauses

Section 45 
- failure to comply with DG request or recommendation

Section 48 
- CCMA awards to have limitations
Section 50 – In considering the fine, the Court should take into all relevant factors presented to it as agreed during Nedlac negotiations
Section 55 
- may make special regulations and forms for small enterprise deleted on condition of clause in Explanatory Memorandum

1.2 MATTERS NOT AGREED 
BUSA is unable to support the following sections relating to compliance and enforcement:

	EMPLOYMENT EQUITY COMPLIANCE SECTIONS NOT AGREED


	Section 20
	Employment Equity Plans

	Section 36
	Undertaking to comply

	Section 37
	Compliance order

	Section 39
	Objections to compliance order

	Section 40
	Appeal from compliance order

	Schedule 1
	Fines, turnover provisions


COMPLIANCE AND ENFORCEMENT
BUSA does not support Government’s approach to remove undertakings, objections and appeals to compliance orders in order to improve existing enforcement mechanisms. It is clear that a primary motivation for inadequate enforcement is the absence of suitable resources in the labour inspectorate.  There is no evidence, nor any reasonable basis to believe, that the proposed amendments will in fact produce more efficient and speedy enforcement or increased compliance.   

BUSA believes that improvements in compliance and enforcement can be achieved through aligning these amendments with the ILO Convention 81 which has been ratified this year by the South African Government. We believe that the source of our problems lies with our inspectorate system. BUSA supports an independent, professional and capable inspectorate as contemplated in the ILO Convention 81.  We believe that Convention 81 is a priority convention. It specifies in Article 3 that the functions of the labour inspectorate include: securing enforcement of legal provisions by inspectorate as far a legally enforceable and to supply technical information and advice to employers and workers concerning the most effective means to comply with legal provisions, failing which to bring this to the attention of the of the competent authority. Article 7 requires labour inspectors to be recruited with sole regard to their qualifications and performance and that labour inspectors shall be adequately trained for the performance of their duties. Article 10 and 11 require that the number of labour inspectors shall be sufficient to secure the effective discharge of duties and resources.  Article 15 provides there should be a prohibition on conflict of interest and effective disciplinary measures and penalties, and confidentiality in the work of the inspectorate in national laws and regulations. These provisions should be incorporated into the BCEA Amendments and the EEA Amendments to ensure a compliant, credible and professional inspectorate. 
We submit that the net impact of the following sections in the Amendment Bill undermine the achievement of and will be in breach of the above Articles of the Convention and general good practice. 

1.2.1 We do not support the repeal of Sections 39 and 40: Objections and Appeals against Compliance Orders: The amendment provides that after the employer is issued with a compliance order by an inspector, the matter can be referred directly to Court without any further steps to correct or resolve the problem. It is a basic principle of fair procedure that a party should have the opportunity to engage and attempt to address concerns before a matter is referred to Court.  BUSA proposes that should compliance order objections and appeals be removed as per the amendment that there should at least be the option of a conciliation process, preferably under the auspices of the CCMA, before a matter is referred to the Labour Court.  This is motivated on the basis that the capacity of the inspectorate is limited, and that Court processes are expensive both to employers and the State. To go directly to Court, without a prior attempt at alternative dispute resolution, is also contrary to the principles of our labour law that encourage alternative dispute resolution before adjudication. 

Furthermore, the legal advice that BUSA sought during the negotiations at Nedlac has raised concern with the enforcement mechanisms if a compliance order is to go directly to Court. The advice highlighted that the progressive trend in South Africa and elsewhere in Africa is to encourage alternative dispute resolution even outside the sphere of employment law. This is evident, for example, in the imminent introduction of mediation by the Department of Justice in the civil justice system. It would therefore be preferable to provide for voluntary conciliation upfront, with strict time limits, as a matter of right when a compliance order has been issued. 

1.2.2 We do not support the Amendment to s36(1): It is voluntary to request an undertaking of compliance by and employer. We are concerned that the change from a compulsory to a voluntary request may lead to a further by-passing of an attempt by the inspector to secure compliance. It is a basic principle and supported by Convention 81, that an employer should at least have an opportunity to comply before being issued with a compliance order or in some instances being taken directly to Court. 
1.2.3 We do not support the Amendments to s20(7) and s21(6): Certain matters to go directly to Labour Court, without even a compliance order being required.  These amendments remove the option of an undertaking, or the need for a compliance order altogether and to proceed directly to Court for failure to prepare a compliant employment equity plan, and failure to submit an employment equity report. BUSA is unable to support this proposal, as this deprived a business of the opportunity to correct the problem or engage on issues which were often interpretative prior to them going to Court. BUSA believes it would be inappropriate for the Labour Court to adjudicate upon a matter when there has been no prior process. This would undermine the status of the Court, result in backlogs and put the Court under significant pressure. In addition, the amendments introduce the potential for large numbers of correctable infringements or minor administrative matters to be referred to the Labour Court, effectively clogging up that Court’s roll. In effect, the proposal requires the Labour Court to do the work of the labour inspectorate, something that Judges of the Court have expressed strong views on in the past.  This is not an appropriate use of either the expertise or resources of the Labour Court, and there are currently no court rules that would enable it to dispose of a large volume of matters of this kind effectively other than by way of motion proceedings or trial.  The likely consequences are worsening backlogs, significant delays in final resolution of matters, and adverse cost orders made where matters are unnecessarily brought before the Court. Ultimately this will work against resolution and justice being achieved. In addition, the added caseload may delay the resolution of other disputes properly brought before the Court, such as complex or mass dismissals and discrimination cases. 
It is in any event desirable to allow for conciliation after a compliance order has been issued. Conceptually, it would be the compliance order that triggers this conciliation process, and for this reason it is desirable for a compliance order to be issued as a first step unless the designated employer has failed to comply with a written undertaking.  

1.2.3 We do not support amendments to Schedule 1: Fines. Government motivated that it wanted to increase fines substantially and make fines a percentage of turnover rather than a fixed fee. While we support the need to have more severe category of fines we believe that these fines must be related to the transgression and should be targeted at securing the desired behaviour. The 2010 Regulatory Impact Assessment found against this option as an appropriate and effective mechanism to deal with non-compliance. BUSA believes that there is no evidence to suggest higher fines will result in better compliance; further, that turnover has no relationship to the offence (it is a basic principle of law that the ‘fine must fit the crime’); and that an economic risk assessment should be conducted, as was strongly recommended in the 2010 RIA. BUSA proposed that a better approach would be to adjust the fines upwards by 200% (as per the trend in the BCEA and other revisions of fines), to address the CPI increases since last amended, and to provide for annual CPI increases. 

BUSA also proposed the inclusion of a clause, similar to that in the Competition Act, that provides that the ‘Court, when having regard to the fine to impose would consider: the size of the business, the number of employees employed, the nature, gravity and number of contraventions, previous contraventions, steps taken to comply, turnover, profit after tax and the impact of the fine on the sustainability of the business and employment in the business.’ 

It is a well-established principle that the punishment must fit the crime, and without suggesting that contraventions of the Act are not serious, it is undesirable to link these forms of contraventions to turnover. The situation is different in the context of the Competition Act where non-compliance typically results in economic gains that should not have occurred. Should fines be linked to turnover the Court should have discretion to determine the appropriate fine having regard to all relevant factors.
Duplication of fines should be avoided. For example, it is inappropriate to have both s16 and s17 as subject to fines: s16 contains the obligation to consult, whereas s17 simply lists the matters for consultation. We agreed and it is captured in the Nedlac Report that we should avoid duplication and splitting of fines for offences that are part of the same transgression. This agreement has been omitted from the Amendment Bill and should be incorporated. 
It is also important to note that the inclusion of s24, s25 and s26 were never part of the matters tabled initially as part of the Nedlac negotiations and Report. The addition of these sections as additional categories for highly onerous fines is not acceptable as it has been unilaterally altered after the conclusion and contrary to the Nedlac Agreement. There are existing enforcement mechanisms for such infringements in any event. As such they should be deleted. 
2. EMPLOYMENT SERVICES BILL 
BUSA supports the intent and spirit of this Bill, with the growing unemployment particularly amongst the youth; we support the need to provide for mechanisms to facilitate youth employment. However, we are concerned that many of the intended outcomes of this Bill might not be realised due to the Department of Labour’s lack of capacity to implement. The Department’s resources, capacity and expertise remain a great concern for BUSA.  A number of definitions proposed in the amendment Bill assume that the Department has capacity and expertise to implement.
BUSA supports the following amendments: 
emains a great concern for BUSA. e oversightd expertise as intended by the details of this Bill raises concerns 















	EMPLOYMENT SERVICES AREAS OF AGREEMENT


	Section 1
	Interpretation, purposes and administration

	Section 2
	Purpose of the Act

	Section 3
	Interpretation

	Section 5
	Public Employment Services

	Section 8
	Employment of Foreign Nationals

	Section 11
	Employment Information

	Section 12
	Financing of Public Employment Services

	Section 14
	Prohibited Acts

	Section 18
	Cancellation of Registration of Private Employment  Agency

	Section 19
	Review of decision of Registrar

	Section 21
	Composition of Employment Services Board

	Section 22
	Functions of the Employment Services Board

	Section 49
	Monitoring and Enforcement

	Section 50
	Offences and Penalties 

	Section 
	Review of Criminal and civil fines

	Section 51
	Delegations

	Schedule 2
	Transitional provisions

	
	

	
	


BUSA does not support the following amendments:
	EMPLOYMENT SERVICES AREAS OF DISAGREEMENT


	Section 6 (1)
	Promotion of Employment of Youth and other vulnerable work seekers

	Section 7(1)
	Job retention and enterprises in distress

	Section 10 (1)
	Reporting on vacancies and filling of positions

	Section 13
	Private Employment Agencies

	Section 15
	Charging of Fees

	Section 18
	Cancellation

	Section 52
	Regulations

	
	


Sections 7, the provisions pertaining to job retention, appear to have been narrowed since the Nedlac negotiations in a manner that is too limiting. As the section current stands, it can apply to only employees of Protected Employment Enterprises. The negotiations before Nedlac, however, dealt with job retention on a broader basis so as to cover the scope of the Training Layoff Scheme. There was also a Nedlac agreement to include measures to ‘avoid’ retrenchment in addition to minimising the retrenchment. 

BUSA is unable to support Section 10 (1) as we believe it could potentially place unnecessary administration burden on employer’s particularly small businesses. 
The provision relating to Section 18 dealing with cancellation of registration of a private employment agency is supported but seeks a provision that when deregistration or refusal to register occurs a review application to have the effect of suspending the Registrar’s decision to withdraw an existing registration or refusal to issue a registration certificate to an existing Private Employment Agency. The registration should remain valid until the process is finalised in order to avoid job loss and problems with business continuity. 
BUSA welcomes the proposed establishment of the Employment Services Board as stipulated in Section 20 and its composition in Section 21, and recommends that the clauses be amended to clarify that the process of appointment will be done through Nedlac. 

In terms of Schedule 3, we support the list of offences for which fines can be imposed, but for the purpose of certainty would request that the maximum fine per offence be specified. 

3. CONCLUSION
We trust that the above comments clearly articulate concerns of BUSA with regard to the Employment Equity Amendment Bill and Employment Services Bill.  We look forward to addressing the Portfolio Committee on Labour on this submission. 
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