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Can discrimination ever be fair?
BOB HEPPLE*

1 THE SOUTH AFRICAN CONTROVERSY
D’Arcy du Toit has pointed out that ‘South Africa is one of the few countries
in the world, if not the only one, to have created a legal category of unfair
discrimination.’1 He has shown that this concept is the result of the historical
evolution of unfair labour practices in South Africa,2 and the desire of the
framers of section 8(2) of the interim Constitution (now section 9 of the final
Constitution) to make it absolutely clear that what is prohibited is not ‘mere
differentiation’ but discrimination in the pejorative, demeaning or invidious
sense based on innate human characteristics such as race, gender, ethnic or
social origin, colour, age, sexual orientation, and disability.

Du Toit argues that the tradition of unfair labour practices and a misunder-
standing of the constitutional provisions have led lawyers schooled in formal
reasoning to treat some actions, such as affirmative action, as ‘fair discrimina-
tion’. Moreover, he submits that the burden of proof provision in section 9(5)
of the final Constitution3 has wrongly been construed as leaving scope for an
undefined category of pejorative discrimination, classified as fair.4 He argues
that it is ‘difficult to see how discrimination based on attributes and character-
istics which have the potential to impair the fundamental human dignity of
persons can ever be shown to be fair.’5

The crucial stage in Du Toit’s argument is that the notion of ‘fair discrimi-
nation’, purportedly based on the Constitution, can find no application in the
employment context. The Labour Relations Act 1995 (LRA), schedule 7,
paragraph 2(1)(a), provided that an unfair labour practice included unfair
discrimination either directly or indirectly against an employee on any
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1 Du Toit, D ‘The prohibition of unfair discrimination: applying section 3(d) of the Employment
Equity Act 55 of 1988’ in O Dupper & C Garbers (eds), Equality in the Workplace: Reflections from South
Africa and Beyond (Juta 2010) 139–58 at 142.

2 Du Toit, D ‘The evolution of the concept of ‘unfair discrimination’ in South African labour law’
(2006) 27 ILJ 1311.

3 Section 9(5) reads: ‘Discrimination on one or more of the grounds listed in sub-section (3) is unfair
unless it is established that the discrimination is fair.’

4 Du Toit ‘The prohibition of unfair discrimination’147.
5 Du Toit ‘The prohibition of unfair discrimination’148.
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arbitrary ground. From 1996 this had to be tested against the provisions of the
final Constitution in which the prohibition of unfair discrimination remained
unchanged from the interim Constitution. In March 1997 South Africa
ratified ILO Convention No 111 (1958) concerning discrimination in respect
of employment and occupation, and in August 1999 section 6 of the
Employment EquityAct 1998 (EEA) replaced schedule 7, paragraph 2(1)(a) of
the LRA. Section 6(1) provides that ‘no person may unfairly discriminate,
directly or indirectly, against an employee, in any employment policy or
practice’ on one or more grounds including a number of listed classifications
such as race, gender etc. Du Toit points out that, in essence, this definition is
the same as that in article 1 of ILO Convention No 111, and submits that the
concept of ‘unfair discrimination’ in the employment context should be
interpreted so as to give effect to the Convention, as required by section 3(d)
of the EEA. This would have the consequence that any discrimination based
on a prohibited ground amounts to unfair discrimination with the exception
of three situations set in articles 4 and 5 of the Convention: (1) any distinction,
exclusion or preference in respect of a particular job based on the inherent
requirements thereof; (2) any measures against an individual suspected of, or
engaged in activities prejudicial to the security of the state; and (3) affirmative
action measures.6 Section 6(2) of the EEA in fact recognises that it is not unfair
discrimination to take affirmative action measures or to distinguish, exclude
or prefer any person on the basis of an inherent requirement of a job.

Du Toit argues that the use of the word ‘unfair’ in section 6(1) of the EEA is
‘technical rather than substantive—that is, relating to the manner in which the
prohibited activity is identified rather than the nature of the activity itself.’7

This leads to his conclusion that section 6(1) ‘interpreted in compliance with
the Convention offers no scope for legitimising prohibited discrimination by
allowing employers to prove that it is fair.’8

Du Toit’s clear and convincing analysis of the constitutional and statutory
provisions, if consistently followed by the judiciary, can avoid the pitfalls of an
approach which equates unlawful discrimination with a vague and open-

6 Art 5 of ILO Convention No 111(1958) defines these as follows: ‘[S]pecial measures of protection
or assistance provided for in other Conventions or Recommendations adopted by the International
Labour Conference, as well as special measures designed to meet the particular requirements of persons
who for reasons such as sex, age, disablement, family responsibilities or social or cultural status, are
generally recognised to require special protection or assistance.’

7 Du Toit ‘The prohibition of unfair discrimination’156.
8 Ibid. He therefore criticises Willis JA’s remarks in Woolworths (Pty) Ltd v Whitehead 2000 (3) SA 529

(LAC); [2000] 6 BLLR 640 (LAC) at para 123–4, that it ‘was not difficult to imagine situations outside
of the inherent requirements of a particular job where discrimination would not be unfair’.
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ended notion of fairness. In this essay, in support of Du Toit’s general
proposition, I shall, by way of comparison with South African law, explain
how European Union [EU] law, and the British Equality Act 2010—the most
modern and radical equality legislation among EU Member States—deal with
the issue of fairness or justification of discrimination through the principle of
proportionality.

2 DIRECT DISCRIMINATION
The ideal of equality has been given at least seven different meanings: ‘(1) respect
for equal worth, dignity and identity as a fundamental human right; (2) eliminat-
ing status inequality and disadvantage; (3) consistent treatment/formal equality;
(4) substantive equality of opportunity; (5) equality of capabilities; (6) equality of
outcomes; (7) fairness.’9 Du Toit’s analysis rests implicitly on the first and second
of these meanings, and rejects the final one, fairness.

The prohibition of direct discrimination which is found in all anti-
discrimination legislation is certainly inspired by the first two ideals. It also
gives effect to the third ideal, consistent treatment or formal equality. For
example, the British Equality Act 2010 provides that: ‘A person (A) discrimi-
nates against another (B) if, because of a protected characteristic, A treats B less
favourably than A treats or would treat others’ (emphasis added).10 The
requirement of ‘less favourable treatment’ requires the treatment of B to be
compared with that of an actual or hypothetical comparator who does not
share the same protected characteristic and who is (or is assumed to be) in not
materially different circumstances from those of B. Like must be compared
with like. For example, the treatment of a woman with children must be
compared with that of a man with children.

There is no general defence of justification of direct discrimination or
requirement of unfairness under EU law and British legislation, with the
exception of age discrimination (discussed below). There are, however, a
number of specific exceptions, such as genuine occupational requirements.11

This formal or symmetrical model does not rest on a notion of fairness.
The central issue is when are two people sufficiently similar to qualify for

9 Hepple, B Equality: the new legal framework (Hart 2010) 13.This essay draws extensively on this
book.

10 Equality Act 2010 [EA], section 13(1), which is similar to the definition in EU directives on equal
treatment. The intention behind using the words ‘because of’ a protected characteristic, instead of ‘on
grounds of’ the characteristic, was to make the legislation more accessible, but it is controversial whether
the words are absolutely synonymous: see Hepple Equality 59.

11 See Hepple Equality 88–94.
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equal treatment? There is a danger of stereotyping or applying social norms
which institutionalise status inequality. For example, a woman with childcare
responsibilities may be unable to conform to working patterns which assume a
male breadwinner and a female housewife. The comparison between a
member of an ethnic or religious minority with someone of the dominant
culture is in effect a requirement for assimilation or conformity rather than a
demonstration of respect for individual dignity and diversity. Moreover, there
is no violation of formal equality if an employer treats all employees equally
badly, and a claim to equal treatment could be satisfied by ‘levelling down’,
that is; by depriving both persons compared of a particular benefit.

There can be difficulties where there is no appropriate comparator. For
example, how can one compare a pregnant woman with a man who by nature
cannot become pregnant? Early case law in Britain rejected a claim by a
woman alleged to have been dismissed because of pregnancy on the ground
that ‘when she is pregnant a woman is no longer just a woman’.12 Later cases
attempted comparison with an ill man, but this was unsatisfactory. Pregnancy
is a characteristic unique to women, and should not be stigmatised as an illness.
If such a comparison is made, the effect is to give the pregnant woman the
same rights as an ill man, but if the man is not protected for an absence from
work due to illness, the woman is also not protected in respect of an absence
for pregnancy. The Court of Justice of the EU recognised this flaw in the
comparative approach. In the leading case of Dekker,13 the Court held that
since only women could be dismissed because of pregnancy, such a dismissal
constituted direct discrimination on grounds of sex. In later cases, the Court of
Justice held that the equal treatment principle applied throughout the period
of pregnancy and maternity leave, and also applied to illness arising from
pregnancy.14 The British EqualityAct 2010 has removed the need to show less
favourable treatment. All that the woman has to show is that she has been
treated unfavourably—that is, deprived of something she values—because of
pregnancy or maternity within certain protected periods.15

12 Turley v Allders Department Stores Ltd [1980] Industrial Cases Reports 66, EAT.
13 Case C–177/88, Dekker v Stichting Vormingscentrum Voor Jonge Volwassen (VJV Centrum) Plus [1990]

ECR I–3941.
14 Case C-109/00, Tele Danmark A/S v Handels Og Kontorfunktionernes Forbund I Danmark [2001

IRLR 853; Case C-32/93, Webb v EMO Air Cargo (UK) Ltd [1994] IRLR 482, ECJ, and (No.2) [1995]
IRLR 645, HL.

15 There are two relevant protected periods in work cases: (1) the period of compulsory maternity
leave of two weeks when she is not allowed to work; and (2) the period starting when the pregnancy
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3 DISABILITY DISCRIMINATION
Similarly we cannot simply use the symmetrical model to deal with disability
discrimination. The law cannot expect disabled people to be treated in exactly
the same way as those who are not disabled. Formal equality, comparing a
disabled person with those who are not disabled, would not result in
genuinely equal treatment. Anti-discrimination legislation has to recognise
that disabled people have special needs. This means allowing more favourable
treatment of disabled people than the treatment of others in respect of
anything arising in consequence of their disability.

The British Equality Act 2010 deals with this by providing that—

A person (A) discriminates against a disabled person (B) if—
(a) A treats B unfavourably because of something arising in consequence of A’s

disability, and
(b) A cannot show that the treatment is a proportionate means of achieving a

legitimate aim.16

This replaces earlier provisions which aimed to protect disabled people from
being discriminated against for a reason related to their disability. It was
necessary for the disabled person to show that they had been treated less
favourably than other people to whom the disability-related provision did not
apply. The person who treated the disabled person less favourably could then
seek to justify this treatment.17

This provision was undermined by the decision of the House of Lords in
London Borough of Lewisham v Malcolm.18 Malcolm, who had been diagnosed
with schizophrenia, was granted a secure tenancy by Lewisham Council. One
of the conditions of the tenancy was that he could not sub-let the premises. He
did so without the consent of the Council, and thus ceased to be a secure
tenant. This happened at a time when he had not been taking his medication;
his behaviour had changed, and he had lost his job. Lewisham discovered that
he had moved out and had sub-let the premises. They served notice to quit,
and subsequently issued proceedings for possession. The disability legislation
precluded a manager of premises from discriminating against a disabled person
by evicting them or subjecting them to any other detriment for a reason
related to their disability. Malcolm argued that he was a disabled person and

begins and ending with the end of the statutory maternity leave to which she is entitled (ordinarily 26
weeks, and in cases of long-serving employees 52 weeks).

16 EA 2010. Section 15(1).
17 Disability DiscriminationAct 1995, section 5(1) (employment), 20(1) (goods, provisions, services).
18 [2008] UKHL 45, [2008] IRLR 700.
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that the sub-letting was a consequence of his disability. The County Court
judge granted a possession order, holding that Malcolm was not a disabled
person and that his actions were not caused by his illness. The Court of
Appeal, by a majority, upheld an appeal. However, the House of Lords
allowed the Council’s appeal and restored the possession order. The key issue
was whether the correct comparator was (a) other tenants, or (b) other tenants
who had sub-let their flats? A majority in the Lords held that it was the latter,
overruling earlier authority in the Court of Appeal.19 The effect of this was to
require ‘like for like’ comparisons in disability cases in the same way as in those
related to other protected characteristics.

Disability campaigners persuaded the Government that this ruling would
severely restrict disability discrimination law, and was contrary to the inten-
tion of Parliament to cater for the special needs of disabled persons. One
suggested solution was to replace disability-related discrimination with the
model of indirect discrimination. A majority of disability organisations and the
Equality and Human Rights Commission supported this but believed that it
could not be relied upon alone ‘to recognise often unique instances of
disability discrimination or to achieve the goals of harmonised protection and
simplification.’20 The Employers’ Forum on Disability and many other
organisations proposed that the need for a comparator should be removed, a
view with which the House of Commons’ Work and Pensions Committee
agreed.21 The Government accepted this proposal.

In the new provision, there is no requirement for a comparator. All that the
disabled persons have to prove is that they have been unfavourably treated. As
in the case of pregnancy and maternity discrimination (above) depriving a
person of something they value, would constitute unfavourable treatment. A
visually impaired person who is not allowed to bring a guide dog into a
restaurant, passes this threshold simply by showing that this was detrimental to
him or her, without having to make a comparison with the treatment of other
dog owners. The new provision also simplifies the law by substituting the
requirement that the detriment must be ‘because of something arising in
consequence of [their] disability’ in place of the requirement in earlier
legislation to show a reason ‘which relates to the disabled person’s disability’.
In the Malcolm case, there was some disagreement between the Law Lords as to
how close the connection had to be. The test is now clearly a causal one,

19 Clark v Novacold Ltd [1999] EWCA Civ 1091, [1999] ICR 951.
20 EHRC response to Improving Protection from Disability Discrimination, Jan. 2009.
21 HC 158, Third Report of the Session 2008–9, 29 April 2009, paras 31, 34.
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which can usually be answered by asking whether ‘but for’ the disability this
would have arisen. On this test, the decision in a case on facts similar to those
in Malcolm would now depend on whether the court or tribunal is satisfied
that the tenant would not have behaved so irresponsibly as to sub-let his flat
and move elsewhere, had it not been for his mental illness.

There is a defence of justification in respect of this kind of discrimination,
now defined in the same way as in respect of direct age discrimination
(below), namely the discriminator must show that ‘the treatment is a propor-
tionate means of achieving a legitimate aim’.22 The test is not ‘fairness’ but
proportionality. For example, the licensee of a public house who ejects a
person because of that person’s violent behaviour arising from a disability, may
be able to show that this was a proportionate means of achieving the legitimate
aim of protecting other patrons.

This special definition of discrimination against disabled persons is supple-
mented in the British Equality Act 2010 by a positive duty to make reasonable
adjustments. This has been described as the ‘cornerstone of protection’ which
the Act provides for disabled people.23 The duty applies where a disabled
person is put at a ‘substantial disadvantage . . . in comparison with persons
who are not disabled’ by a provision, criterion or practice.24 There are three
situations in which reasonable steps must be taken to avoid the disadvantage.
The first covers changes in the way things are done, for example providing
sign language interpreters, a palantypist or an induction loop to ensure that
hearing-impaired delegates at a public conference are not substantially disad-
vantaged.25 The second covers changes in the built environment, for example
providing a ramp for wheelchair users, or special furniture which will enable
them to work alongside colleagues.26 The third is the provision of auxiliary
aids, such as computer software, or auxiliary services.27 Where the first or
third requirement relates to the provision of information, a reasonable step
includes ensuring that the information is provided in accessible format, such as
large print or braille.28 Failure to comply with any one of the reasonable
adjustment requirements amounts to discrimination against the disabled

22 EA section 15(1)(b).
23 HL Deb. vol 16, col 561 (Baroness Thornton).
24 EA section 20.
25 EA section 20(3), EN para 86.
26 EA sections 20(4), 20(9), 20(10).
27 EA sections 20(5), 20(11).
28 EA section 20(6).

7CAN DISCRIMINATION EVER BE FAIR?
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person to whom the duty is owed.29 An example given in the Explanatory
Notes is the refusal of an employer to provide a modified keyboard or
voice-activated software to an employee who develops carpal tunnel syn-
drome which makes it difficult to use a standard keyboard. This could
constitute actionable discrimination.30

4 DIRECTAGE DISCRIMINATION
Age can sometimes be a rational basis for employment decisions. Anti-
discrimination legislation has to reconcile two different conceptions of age
inequality. The first sees it as a wrong to individual dignity, choice and
participation in society, while the second views age inequality as a social
wrong to particular age groups which must be balanced against the rights
and interests of others. The first conception focuses on any treatment of
individuals as second-class citizens because of their age, and seeks to overcome
stereotypes and assumptions that all elderly people share certain negative
characteristics, such as being too old to learn (‘you can’t teach an old dog new
tricks’), or being incapable of doing certain jobs (‘old people are too slow and
forgetful’), or unable to relate to young people (‘old people are grumpy’).
Those who espouse this conception of age inequality contend that an
individual should be treated with equal concern and respect at any particular
time.According to this view, it should be regarded as discriminatory to subject
a person to a detriment, such as mandatory retirement, because of age,
without the need for a comparison with a person of another age, with very
limited exceptions.31

The starting point of the second approach is that since everyone ages and
gets different benefits and burdens at different stages of their life, inequality
between people needs to be assessed on a ‘whole life’ basis, rather than at
particular ages. It is recognised that there are competing interests between
groups. Among these are the interests of government social policy in ensuring
longer working lives, lifelong learning, fair distribution of health and other
social services, and greater social inclusion, the interests of employers in
workforce planning, retention and rewarding of experienced workers, flex
ibility in the face of global competition, and the interests of other disadvan-
taged groups such as young workers, women and ethnic minorities.32

29 EA sections 21 (1), 21(2).
30 EA, Explanatory Notes, para. 88.
31 Fredman, S ‘The age of equality’ in S Fredman & S Spencer (eds), Age as an Equality Issue: Legal and

Policy Perspectives (Hart 2003) at 56.
32 Fredman The age of equality 51–2.
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The British Equality Act 2010 has adopted the second, group-based,
approach to unlawful discrimination, harassment and victimisation. Where
the Act refers to the protected characteristic of age, it means a person who
belongs to a particular age group. An age group includes people of the same
age (eg 21-year olds) and people of a range of ages (eg over 50s). Where people
fall in the same age group they share the protected characteristic of age.33 So
the treatment of the age group to which the individual belongs has to be
compared with the treatment of those who do not belong to this group.

The British Equality Act provides the mechanism for balancing competing
interests through the defence of justification. Unlike other protected charac-
teristics, there is a defence of justification of direct, as well as indirect age
discrimination.34 There are also specific exceptions, including derogations in
respect of mandatory retirement and seniority rules, and genuine occupational
qualifications.35

Significantly, the test of justification is not an ambiguous concept of
fairness. If the protected characteristic is age, ‘A does not discriminate against
B if A can show A’s treatment of B to be a proportionate means of achieving a
legitimate aim’.36 This is similar to, but distinct from, the defence of justifica-
tion in respect of indirect discrimination (below). What has to be justified is
the treatment of the age group to which the individual belongs. For example,
educational experts have argued that lifelong learning should meet the
different needs of four main groups: those under 25, 25–50, 50–75 and 75+.
‘Bright lines’ of this kind might subject an individual just under or above the
line (eg 24 or 26, 49 or 51, or 76) to a detriment and be degrading to
individual dignity. However, in the context of Article 14 of the European
Convention on Human Rights [ECHR], the House of Lords has accepted
that bright lines discriminating between different age groups are justifiable. In
Reynolds, the claimant for a jobseeker’s allowance was in the 18–24 age range
and so was paid at a lower rate than a person aged 25 or over. Their Lordships
accepted that persons under the age of 25 could legitimately be expected to
have lower earnings expectations and lower living costs than older persons so
as to justify them being treated differently as a group, even though the
claimant herself was a single mother who had higher needs. Lord Hoffmann
said:

33 EA section 5.
34 See p 9, below.
35 See p 11, below.
36 EA section 13(2).

9CAN DISCRIMINATION EVER BE FAIR?
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. . . [A] line must be drawn somewhere. All that is necessary is that it should reflect a
difference between the substantial majority of people on either side of the line . . . [T]he
objective justification [is] the need for legal certainty and a workable rule.37

Under the Equality Act, ‘bright line’ policies and practices in relation to age
can be justified if they are shown to be a proportionate means of achieving a
legitimate aim. For example, if a further or higher education body makes fee
concessions in favour of ‘mature’ students over a certain age, with the aim of
encouraging lifelong learning, and the reduction in fees is proportionate, this
is not likely to be unlawful. Alternatively, the fee concession might qualify as
permissible positive action to overcome the disadvantages or meet the needs
of older students or enable greater participation by a group who are under-
represented in the student intake. There is, however, a danger that courts and
tribunals might too readily accept discriminatory assumptions about age,
without satisfactory proof. That may have been encouraged in relation to the
ECHR by dicta in Reynolds (citing case law of the US Supreme Court), to the
effect that under the ECHR less strict scrutiny of a discriminatory age rule or
practice is required than in respect of race or sex discrimination. It was
suggested that all that is needed in the case of age discrimination is some
‘rational justification’. However, in the context of the EU Framework
Employment Directive 2000/78/EC, the Court of Justice has ruled that,
while Member States enjoy wide discretion in choosing the means capable of
achieving their social policy objectives, they cannot act in a way that has the
effect of frustrating the implementation of the principle of non-discrimina-
tion. Mere generalisations concerning the capacity of a specific measure to
contribute to employment policy, labour market or vocational training
objectives are not enough. Member States have the burden of establishing ‘to
a high standard of proof’ the legitimacy of the aim pursued.38 The English
High Court has interpreted this ruling, in the context of the 2006 Regula-
tions, as meaning that it should not judge the question of justification by a bare
rationality challenge. EU law requires an evidence-based approach, with a
high standard of proof, in deciding what is ‘legitimate’ and ‘proportionate’ for
age discrimination.

37 R (Reynolds) v Secretary of State for Work and Pensions [2005] UKHL 37; [2006] 1 Appeal Cases 173,
para 41; see too Lord Rodger, para 45, and Lord Walker, paras 49–65 for an analysis of the scope of
Article 14 ECHR.

38 R (Age Concern England) v Secretary of State for Business, Enterprise and Regulatory Reform [2009] IRLR
373.
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5 INDIRECT DISCRIMINATION
The inadequacies of the notion of consistent treatment/formal equality to
redress inequality and disadvantage have led to the development of the
principle of substantive equality of opportunity. This principle is primarily
implemented by the legal concept of indirect discrimination. The British
Equality Act 2010 provides that indirect discrimination occurs when an
apparently neutral provision, criterion or practice is applied by a person (A)
against another (B), and puts or would put B and persons with whom B shares
a prohibited characteristic at a particular disadvantage when compared with
persons who do not share that characteristic.39 It is not A’s treatment of B
because of a prohibited characteristic that is in issue, but rather the adverse
impact or effects on a group, such as women or an ethnic minority, to which B
belongs.

Legislation on indirect discrimination generally allows a defence of justifi-
cation. In the current British Act, A has a defence by showing that the
provision, criterion or practice is a ‘proportionate means of achieving a
legitimate aim’.40 Under earlier British legislation, A was simply required to
show that the provision was justifiable irrespective of the prohibited charac-
teristic. Case law interpreted this in a way that reinforced social norms. In one
case, the Court of Appeal equated ‘justifiable’ with ‘reasonable’ and required
the employer to adduce only ‘adequate grounds . . . which would be accept-
able to right-thinking people as sound and tolerable reasons’. So a require-
ment of ‘managerial experience’ in order to qualify for bursaries on a business
course was held to be justifiable, even though it had an adverse impact on
West African applicants who lacked managerial experience precisely because
they had in the past been the victims of direct discrimination.41 This illustrates
the danger of an ambiguous test of ‘justification’or ‘fairness’.

The ‘proportionality’ test moves away from the social stereotypes of
‘right-thinking’ people, towards a more objective balancing exercise of the
kind familiar in administrative law. An example is the Elias case, decided by
the English Court of Appeal. Mrs Elias was a British subject, resident in Hong
Kong, who had been held in a Japanese prisoner-of-war camp. She was told
that she did not qualify for compensation under a British government scheme
because she was not born in the UK. The criterion was clearly indirectly

39 EA 2010, section 19(1). This is similar to the definition in EU law. For the history see Hepple
Equality 64–72.

40 EA 2010, section 19(2).
41 Ojituku v Manpower Services Commission [1982] Industrial Cases Reports 661 at 668.
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discriminatory on grounds of national origin. The Court of Appeal held that
although the aim of limiting the number of claimants for compensation was
legitimate, the criterion of national origin was not proportionate to the end to
be achieved. The crucial facts leading to this conclusion were that the
Government was under a positive statutory duty to eliminate discrimination,
the compensation scheme had not been properly thought through, and the
criterion produced anomalous results. The judgment stressed that the onus is
on the discriminator to justify the criterion or practice and to show that the
issue of indirect discrimination was addressed. Moreover, the objective of the
measure must correspond to a real need of the employer or service provider
and the means used must be appropriate and necessary to achieve that
objective: the need must be weighed against the seriousness of the detriment
to the disadvantaged group.42

6 AFFIRMATIVE OR POSITIVE ACTION
Du Toit correctly points out that affirmative action is not an example of ‘fair
discrimination’; it is about implementing the right to equality rather than
limiting it.43 This is recognised in the Declaration of Principles on Equality,
adopted by an international group of experts in 2008,44 which states that
positive action measures do not constitute discrimination as long as the
difference in treatment is aimed at achieving full and effective equality and the
means adopted are proportionate to that aim. Affirmative or positive action
measures are not an exception to the principle of substantive equality but are
part of its implementation.

EU law sets the limits of positive action neither as an exception to the
principle of equal treatment nor in terms of fairness. Instead it rests on the
principle of proportionality. The Treaty of Amsterdam substantially amended
article 119 of the Treaty of Rome (the legal basis of the Equal Treatment
Directive 76/207/EEC) by including a new article 141(4) expressly recognis-
ing the legitimacy of positive action in the field of sex equality. This is now
article 157(4) of the Treaty on the Functioning of the European Union, which
provides:

With a view to ensuring full equality in practice between men and women in working
life, the principle of equal treatment shall not prevent any Member State from

42 R (on the application of Elias) v Secretary of State for Defence [2006] IRLR 934 (CA).
43 Du Toit ‘The prohibition of unfair discrimination’146.
44 Declaration of Principles on Equality, Equal Rights Trust (London, 2008), principle 3, available on

http://www.equalrightstrust.org.
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maintaining or adopting measures providing for specific advantages in order to make it
easier for the underrepresented sex to pursue a vocational activity or to prevent or
compensate for disadvantages in professional careers.

Similarly article 5 of the EU Race Directive 2000/43/EC says that:

With a view to securing full equality in practice, the principle of equal treatment shall
not prevent any Member State from maintaining or adopting specific measures to
prevent or compensate for disadvantages linked to racial or ethnic origin.

Article 7(1) of the Framework Employment Directive 2000/78/EC has an
identical provision in relation to religion or belief, disability, age or sexual
orientation, and article 7(2) allows ‘measures aimed at creating or maintaining
provisions or facilities for safeguarding or promoting [disabled persons’]
integration into the working environment’.

The British Equality Act 2010 implements EU law in two provisions, one
general, and the other applying only to recruitment and promotion. They are
permissive and not mandatory, but extend what is permissible. They apply to
all protected characteristics. Section 158 provides that the Act does not
prohibit a person from taking any action which is a proportionate means of
achieving any one of three aims—

(a) enabling or encouraging persons who share a protected characteristic to
overcome or minimise a disadvantage connected to the characteristic,

(b) meeting those needs of persons who share a protected characteristic that
are different from the needs of persons who do not share it, or

(c) enabling or encouraging participation in an activity where participation
by persons who share that characteristic is disproportionately low.

For example, measures, including training, can be targeted to particular
disadvantaged groups to enable them to gain employment, and health services
may meet their particular needs.45 There is a power to make regulations
setting out any action which is not permitted.46 The courts and tribunals have
to decide what is proportionate in accordance with EU law. The Explanatory
Notes suggest that relevant factors may be the seriousness of the disadvantage,
the extremity of the need or under-representation and the availability of other
means of countering them.47 Unconditional quotas or reserved places are
clearly not lawful, but it may be possible to give priority to a particular group
provided this is based on objective criteria showing why the group is

45 Explanatory Notes, para 519.
46 EA section 158(3).
47 Explanatory Notes para 520.
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disadvantaged. So a university in which black students are under-represented
may target particular schools and communities, provide access courses and
special support for such students, and deal with practical barriers to their
recruitment or academic achievement. But the university cannot have a racial
quota or reserved places for particular groups. In the case of disability, it is
possible to treat a disabled person more favourably than a person who is not
disabled.48 Age discrimination, such as holidays targeted at particular age
groups, can be justified if this is a proportionate means of achieving a
legitimate aim. The positive action provisions allow action to be taken in
favour of a group with a particular disability such as autism or deafness.

A tie-break in recruitment and promotion has proved to be far more
controversial, although it is permitted in EU law within the parameters of
proportionality as interpreted in case law of the Court of Justice. Section 159
of the British EqualityAct 2010 is a new provision that permits an employer to
take a protected characteristic into account when deciding who to recruit or
promote, where people having that characteristic suffer a disadvantage or are
under-represented. An example given during the debates is a primary school
with only female teachers. If the school wishes to have a male role model for
the pupils, and the female and male candidates are as well qualified as each
other, the man may be selected in order to reduce under-representation.49

The provision can also be used to remedy disadvantage connected with a
protected characteristic, such as career breaks for women to have children.

This provision can be used only where the candidates are ‘as qualified as’
each other.50 An amendment was moved by the Conservatives to alter this to
‘equally qualified’,51 but this was rejected on the grounds that ‘the amend-
ments could have the effect of leading employers to interpret the [section] too
narrowly by considering the provisions as being solely about the equality of
qualifications per se . . . [or] as a requirement that candidates have identical
qualifications’.52 The Minister said that ‘any assessment of candidates’ suitabil-
ity will depend on a number of factors relevant to the job in question, such as
experience, aptitude, physical ability, or performance during an interview or
assessment. Formal qualifications are only one way in which a candidate’s

48 EA section 13(3).
49 Public Bill Committee (Employment Bill), 16th sitting, col 6704 (Mark Harper).
50 EA section 159 (4)(a).
51 Public Bill Committee (Equality Bill), 16th sitting, col 604 (Mark Harper); HL Deb, vol 717, col

656 (Lord Hunt of Wirral).
52 HL Deb, vol 717, col 658 (Baroness Royall).
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overall suitability may be assessed’.53 The Explanatory Notes reflect this
interpretation.54 The intention is that if the employer reasonably thinks that
the candidates are of comparable standard, the protected characteristic can be
invoked as a tie-break. This is in line with the Court of Justice case law which
has allowed preference to be given where the candidates have ‘substantially
equivalent merits’.55

7 GENUINE OCCUPATIONAL REQUIREMENTS
A test of proportionality, rather than fairness, is also prescribed by the British
Equality Act 2010 in respect of genuine occupational requirements. The
Equality Act provides a single clearly worded exception for all protected
characteristics, including disability. The burden is on the person seeking to
rely on the exception to show that—

(a) it is an occupational requirement,
(b) the application of the requirement is a proportionate means of achieving

a legitimate aim (implicit in this is that it is genuine and not a sham), and
(c) the person to whom the requirement is applied does not meet it or,

except in the case of sex, there are reasonable grounds for not being
satisfied that the person meets it.56

Examples given in the Explanatory Notes include the need for authenticity in
an acting role, employing a person who uses British Sign Language as a
counsellor to deaf people whose preferred language is BSL, or a woman
counsellor working with victims of rape.57

8 CONCLUSION
In this essay I have used EU law and the British Equality Act 2010 to support
Du Toit’s argument that there is no need of a concept of unfair discrimination,
and that this ambiguous notion has the potential to undermine the aims of the
law.

The prohibition of direct discrimination protects certain inherent charac-
teristics of the individual such as race or ethnic or social origin, colour, gender
and gender status, and sexual orientation. Less favourable treatment on one of
these grounds is an assault on the equal worth, dignity and identity of the

53 HL Deb, vol 717, col 658 (Baroness Royall).
54 Explanatory Notes para 526.
55 Case C-407/98, Abrahamsson v Fogelqvist [2000] ECR I-5539.
56 EA schedule 9 para 1.
57 Explanatory Notes, para 798.
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individual and can never be fair or justified. The aim of consistent treatment is
not attainable in the case of pregnant women because of the biological
differences between men and women. The aim of substantive equality of
opportunity means that it is sufficient to show that a pregnant women or one
on protected maternity leave has been unfavourably treated. Similarly, one
cannot simply apply the ‘less favourable’ formula in the case of disabled
persons because one is not comparing like with like. A disabled person must
not be unfavourably treated, and there should be no need for a comparator.
However, there are situations, such as where no reasonable adjustments could
make the job capable of performance by the disabled person, in which case a
defence has to be available. This is not ‘fairness’ but rather that the employer’s
aim is a legitimate one, and the means used to achieve that aim are proportion-
ate to the end to be achieved.

Age discrimination also rests on legitimacy and proportionality of an age
requirement, not fairness. Here the law has to reconcile two conceptions of
age equality, one that seeks to protect the dignity of the individual irrespective
of age, and the other which recognises the social reality of inter-generational
competition. Both these considerations are taken into account by the test of
proportionality. The wrong of indirect discrimination also aims to achieve
substantive equality of opportunity. Facially-neutral provisions, criteria and
practices that have an adverse impact on persons of a particular protected status
are judged not on a standard of fairness, but rather of legitimacy and
proportionality. This encourages an evidence-based approach in weighing the
need to achieve a legitimate object against the seriousness of the impact on the
protected group. Affirmative action is not ‘fair’ discrimination, rather it is a
means to achieve the right to substantive equality of opportunity. Similarly,
the exception for genuine occupational requirements rests on a test of
legitimacy and proportionality, not fairness.

Does it matter whether we refer to the legal test of some forms of
discrimination as legitimacy and proportionality, rather than fairness? I think it
does. Firstly of all, as Du Toit shows, job-based or inherent requirements of a
job and affirmative action measures do not amount to discrimination at all;
they are based not on prohibited grounds but on legitimate purposes.58

Secondly, special treatment of pregnant women is based on biology and that of
disabled persons on their physical or mental condition; they are part of our
common humanity whose dignity and worth need to be protected in different
ways from men or people who are not disabled. Thirdly, indirect discrimina-

58 Du Toit ‘The prohibition of unfair discrimination’ 155.
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tion recognises that legitimate and proportionate measures are needed to
overcome barriers to status equality. In a broad sense, all these provisions
pursue the aim of ‘fairness’, but that is an ambiguous and shifting social and
political ideal. Where relevant, the established legal concept of proportionality
is much more likely to grapple successfully with what Du Toit describes as ‘the
monumental legacy of generations of inequality and discrimination in the
workplace’.59

59 Du Toit ‘The prohibition of unfair discrimination’ 158.
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