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DRAFT NEDLAC REPORT ON AMENDMENTS TO EMPLOYMENT EQUITY ACT AND INTRODUCTION OF THE EMPLOYMENT SERVICES BILL
1. INTRODUCTION
1.1. On the 17th of December 2010 Government published the Basic Conditions of Employment Amendment Bill, Employment Equity Amendment Bill, Labour Relations Amendment Bill and Employment Services Bill (‘the Bills’) for public comment.  The Bills were also submitted to NEDLAC for consideration by the NEDLAC constituencies. 

1.2. This report sets out the progress made following the engagement process pertaining to the proposed Employment Equity Amendment Bill and the Employment Services Bill which took place under the auspices of the Labour Market Policy Review Task Team established by the Labour Market Chamber of NEDLAC during the course of April – July 2012. 

1.3. The NEDLAC report provides a summary of the process and sets out the detailed areas of agreement and disagreement in the attached annexures. 
2. BACKGROUND

2.1. The Employment Equity Act 55 of 1998 came into being on 19 October 1998 and the Employment Services Bill, once passed by Parliament will be promulgated on a date to be determined by the President.
2.2. On 17 December 2010 Government published the four Bills for public comment and, at the same time, tabled them in NEDLAC for consideration.
2.3. Following discussions in early 2011 between the Minister of Labour, her officials and the other social partners, it was agreed that the social partners would not negotiate on the Bills as they were published but would, instead, identify key themes of issues in the labour market that needed to be addressed and then engage on these themes in NEDLAC.
2.4. Engagements on the Employment Equity Amendment Bill and Employment Services Bill commenced in April 2012.

3. PARTICIPANTS
Members of the Plenary are set out in Annexure A. 
4. MEETINGS
The Plenary met 13 times between April and July 2012.
5. PROCESS
5.1. NEDLAC established the plenary early in 2011.  At its first meeting, held on 20 January 2011, Government presented the Bills to the social partners. 
5.2. On 5 April 2011, the Plenary agreed on the approach as to the process and content and to agreed terms of reference as per Annexure B. 
5.3. Six broad themes were initially identified as contained in annexure C and, in September 2011, the Labour Market Chamber revised the sequence of the themes into the following order:
Theme 1:  Atypical Employment Relationships
Theme 2:  Dispute Resolution
Theme 3:  Collective Bargaining
Theme 4:  Compliance and Enforcement

Theme 5:  Access to Employment

Theme 6:  Employment Equity

5.4. Engagements on the themes 5 and 6, i.e. Employment Services and Employment Equity commenced on 11 April 2012.  Proposed dates for meetings were agreed and the overall convenors agreed on a process for the negotiations. This included the appointment of an agreed independent facilitator, Ronald Bernickow, a Senior Convening Commissioner of the CCMA.
5.5. Government indicated that it wanted this report to be finalised and signed off to ensure that the agreements reached by the social partners are incorporated into the Employment Equity Amendment and Employment Services Bills.  
6. PROGRESS TO DATE

6.1. Progress made by the plenary to date is set out below in the form of different tables dealing with each of the themes as follows.
	Annexure


	Theme
	Title

	Annexure D
	Theme 5 
	Employment Equity

	Annexure E
	Theme 6 
	Access to Employment


6.2. Each table sets out the amendment proposed by Government as well as the position of the Business and Labour social partners in respect of the proposed amendment.

6.3. As the tables indicate there are substantial areas of agreement, and also areas of fundamental disagreement which remain in theme 5.  
6.4. The words “Agree” or “Disagree”, unless otherwise stated in the table relate to a party being in agreement or disagreement with the Government text.
6.5. The positions of the parties are summarized below.
7. AREAS OF AGREEMENT

7.1. All the amendments in the sections or sub-sections set out below have been agreed as per the details set out in the annexures 
	THEME 5 :  EMPLOYMENT EQUITY

	Section 1
	Definitions

	Section 6
	Prohibition of unfair discrimination

	Section 11
	Burden of proof

	Section 10
	Disputes concerning this chapter

	Section 8
	Insertion of a new subsection

	Section 21
	Report

	Section 42
	Assessment of compliance

	Section 45
	Failure to comply with Director-General’s recommendation

	Section 48
	Powers of Commissioner in arbitration proceedings

	Section 50
	Powers of Labour Court

	Section 53
	State Contracts

	Section 55
	Regulations

	
	

	THEME 6 : ACCESS TO EMPLOYMENT


	Section 1
	Interpretation, purposes and administration

	Section 2
	Purpose of the Act

	Section 3
	Interpretation

	Section 5
	Public Employment Services

	Section 8
	Employment of Foreign Nationals

	Section 11
	Employment Information

	Section 12
	Financing of Public Employment Services

	Section 14
	Prohibited Acts

	Section 18
	Cancellation of Registration of Private Employment  Agency

	Section 19
	Review of decision of Registrar

	Section 21
	Composition of Employment Services Board

	Section 22
	Functions of the Employment Services Board

	Section 36
	Monitoring and Enforcement

	Section 37
	Offences

	Section 38
	Review of Criminal and civil fines

	Section 39
	Delegations

	Schedule 2
	Transitional provisions

	
	

	
	


8. AREAS OF DISAGREEMENT
Arising from the negotiation process, the following areas are in disagreement:
	THEME 5 : EMPLOYMENT EQUITY


	Section 20
	Employment Equity Plans

	Section 36
	Undertaking to comply

	Section 37
	Compliance order

	Section 39
	Objections to compliance order

	Section 40
	Appeal from compliance order

	Schedule 1
	Turnover provisions

	THEME 6 : ACCESS TO EMPLOYMENT


	Section 6 (1)
	Promotion of Employment of Youth and other vulnerable work seekers

	Section 7(1)
	Job retention and enterprises in distress

	Section 10 (2)
	Reporting on vacancies and filling of positions

	Section 13
	Private Employment Agencies

	Section 15
	Charging of Fees

	Section 19
	Cancellation

	Section 40
	Regulations

	
	


8.1. The parties have urged Government to take note of the areas of disagreement and the motivations for their different positions, before tabling the Bills in Parliament.
9. CONCLUSION :  

9.1.
This report therefore concludes the consideration of the Employment Equity Amendment Bill and Employment Services Bill at the NEDLAC Labour Market Chamber, under the themes: Employment Equity and Access to Employment.

9.2.
This report is submitted to the Minister of Labour in terms of Section 8 of the Nedlac Act, No. 35 of 1994. 

9.3.
It is acknowledged that the Nedlac parties may continue to advocate their views on areas of disagreement in the public hearings in terms of the NEDLAC protocol.
ANNEXURE A

PARTICIPANTS

	SIX-A-SIDE TASK TEAM : THE PLENARY



	Constituency


	Members
	Leaders

	Business
	Kaizer Moyane; Tanya Cohen; John Botha, Elize Strydom; Elias Monage; Aruna Ranchod; Janette Cumming; Jonathan Goldberg; Elize van der Westhuizen; Vanessa Phala; Mirriam Bareki and Kevin Cowley.
	Tanya Cohen

	Labour
	Mduduzi Mbongwe; Norma Craven; Leon Grobler; Prakashnee Govender; Patrick Phelane; Bongani Dlamini; Gizelle Conradie; Johan van Niekerk; Neil Newman;  Tuwani Gumani and Thulani Khumalo.
	Mduduzi Mbongwe



	Government
	Thembinkosi Mkalipi; Ian Macun;

Sam Morotoba; Ntsoaki
Mamashela; Zodwa Mabaso;
Stephen Rathai; Vimla Singh;
Christa Rossouw and Martin Ratshivhanda.
	Thembinkosi Mkalipi

	DRAFTING TEAM



	Business


	Chris Todd

	Labour
	Anton Roskam



	Government
	Paul Benjamin


ANNEXURE B

TERMS OF REFERENCE: THE LABOUR MARKET POLICY REVIEW TASK TEAM
1. SCOPE

The scope of work for the Labour Market Policy Review Task Team will cover the policy considerations of the proposed amendments contained in the Basic Conditions of Employment Amendment Bill, Employment Equity Amendment Bill, Labour Relations Amendment Bill and the Employment Services Bills (LLA Bills) under the following broad themes:

· Atypical employment relationships

· Dispute resolution

· Compliance and enforcement

· Access to employment

· Collective bargaining

· Employment equity

2. OBJECTIVES

The key objectives of the negotiating process are to:

2.1 reach an agreed outcome through social dialogue that promotes the spirit of tripartism;

2.2 achieve a settlement that is fair for workers and employers;

2.3 endeavour to reach an agreement to promote stability and industrial peace and the national objectives of growth, job creation, decent work and sustainable business and poverty alleviation;

2.4 use creative problem solving mechanisms when challenges arise;

2.5 give consideration to the regulatory impact assessment conducted and unintended consequences which may arise in an attempt to address such; and to

2.6 commit to abide by and implement the agreement reached.

3. VALUES

The principles of social dialogue will underpin the negotiating process of the task team. This will include listening and seeking to understand and address the legitimate interests of each social partner in the spirit of tripartism, professionalism and mutual respect. 

4. PROCESS 

In undertaking the above, the LMPR Task Team will:

4.1 prepare a work programme that will reflect priority themes and allow the completion of a NEDLAC Report within a reasonable a time, bearing in mind the nature and extent of the issues that have to be dealt with;

4.2 refer matters of agreement for legal drafting and review; 

4.3 develop a NEDLAC Report on the consideration of the LLA Bills, detailing areas of agreement and areas of disagreement, as the case may be;

4.4 promptly indicate any difficulties foreseen or actually experienced in carrying out its mandate to the Overall NEDLAC Convenors;

4.5 in order to facilitate the rapid conclusion of this work, the deliberations of the Task Team will be captured in a NEDLAC report format and distributed within 10 days after each meeting so that areas of agreement and disagreement and the reasons therefore are identified and recorded at an early stage;

4.6 Nedlac undertakes to make the Executive Director and a dedicated minute taker available for the chairing and recording of all meetings of the Task Team; and

4.7 The task team will consist of a 6-a-side team from Government, Business and Labour respectively. In order to facilitate effective social dialogue, reasonable accommodation of preparation, including the obtaining of mandates and availability of the task team must take place in the scheduling of meetings.   

ANNEXURE C

Policy themes for discussion by the plenary

The following themes are listed in order of priority, with related sub-themes, for discussion by the Task Team:

1 Atypical employment relationships

1.1 Scope of atypical employment relationships as per Government’s Base Document of 2009

1.2 Addressing problem areas in atypical employment in a way that is conducive to job creation and decent work

2 Dispute resolution

2.1 Accessibility and effectiveness of the CCMA

2.2 Accessibility and effectiveness and jurisdiction and power of Labour Court

2.3 Disputes in the public interest

2.4 Essential services

2.5 Capacity of bargaining councils iro dispute resolution

2.6 Accreditation of private dispute resolution agencies

2.7 Operational requirement dismissals

3 Compliance and enforcement

3.1 Strengthening the power of the inspectorate

3.2 Streamlining enforcement, strengthening compliance

3.3 Administrative and criminal sanctions

3.4 Capacity building of the inspectorate

3.5 Public Private Partnerships

3.6 Addressing child labour

4 Access to employment

4.1 The role and function of public employment services

4.2 Private employment services

4.3 Labour market information & reporting

4.4 Creating decent work

4.5 Public Private Partnerships: Employment Services and PPE

4.6 Promotion of Youth Employment

4.7 Employment of Foreigners

4.8 Probation

4.9 Cost of doing business/compliance costs

5 Equity

5.1 Equal pay for work of equal value

5.2 Reporting

5.3 Enforcement and compliance issues

5.4 Compliance costs

5.5 Discrimination disputes

6 Collective bargaining

6.1 Protecting vulnerable workers

6.2 Bargaining councils and statutory councils

6.3 Sectoral determinations

6.4 Violence in strikes 

6.5 Usage of replacement labour during strikes

6.6 Protest action/picketing

6.7 Organisational rights

	ANNEXURE D

THEME 5 : EMPLOYMENT EQUITY



	ANNEXURE E

THEME 6 : ACCESS TO EMPLOYMENT
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