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MEMORANDUM ON THE OBJECTS OF THE

CRIMINAL LAW (FORENSIC PROCEDURES) AMENDMENT BILL, 2013

1. BACKGROUND AND PURPOSE

1.1 Following recommendations made by the Office for Criminal Justice System Reform (OCJSR), recommendations pertaining to fingerprints as well as a forensic DNA database were included in the Criminal Law (Forensic Procedures) Amendment Bill, 2009.

1.2 The Portfolio Committee on Police, when it considered the Criminal Law (Forensic Procedures) Amendment Bill, 2009, decided to deal only with the fingerprint aspects thereof and deal with aspects relating to DNA at a later stage in a separate Bill.  The Portfolio Committee on Police thereafter embarked on a study visit to a number of countries in order to gain first-hand experience on how DNA is used in other jurisdictions in the combating of crime.  

1.3 Following the study visit, the Minister of Police finalised a policy on the Establishment and Administration of a National DNA database that was presented to the Portfolio Committee on Police. This policy formed the basis for the drafting of the current Criminal Law (Forensic Procedures) Amendment Bill, 2013.

2. PROVISIONS OF THE BILL
2.1 Clause 1 Seeks to amend terminology and inserts new definitions in chapter 3 of the Criminal Procedure Act, 1977 (Act No. 51 of 1977), such as definitions for “bodily sample”; “buccal sample”, “DNA”, “forensic DNA analysis”, “forensic DNA profile” and “comparative search”. It also provides for the taking by a police official of a buccal sample, subject to training  requirements set by the Minister of Health and subject to certain circumstances, in a designated area. It furthermore provides that the measures relating to children in respect of fingerprints would also apply in respect of the taking of fingerprints.

2.2  Clause 2 inserts a new section 36D in the Criminal Procedure Act, 1977, which provides for the categories of offences in respect of which a buccal sample must be taken and may be taken if a person is arrested upon a charge, released on bail or summonsed in connection therewith.  The clause also deals with the forwarding of samples to the Forensic Laboratory, the re-taking of samples, subjecting samples to a comparative search, a limitation upon the use of such samples or profiles derived from such samples, and the keeping and destruction of such samples.  A crime is provided for the abuse of DNA samples or forensic profiles, punishable with a period not exceeding 15 years imprisonment. The taking of buccal swabs of persons serving sentences of imprisonment when the Act comes into operation is provided for. 

Clause  2 also inserts section 36E to provide for the taking of a buccal sample of a person or group of persons where it is required to exclude or include a person in the investigation of a crime and to subject the sample taken for a forensic DNA analysis and a comparative search.

2.3 Clause 3 inserts an amendment to section 37 providing that a police official may not take an intimate sample of a person.

2.4 Clause 4 substitutes section 212(8) (a) of the Criminal Procedure Act, 1977, to provide also for the collection of specimens.

2.5 Clause 5 substitutes section 225 of the Criminal Procedure Act, 1977, to include bodily samples or DNA profiles.

2.6 Clause 6 inserts a new chapter 5B in the South African Police Service Act, 1995, in order to provide for the establishment, administration and maintenance of a National Forensic DNA database, consisting of a Crime Scene Index. Arrestee Index, Offenders Index, Investigative Index; Elimination Index and Unidentified Human Remains Index. It furthermore provides for comparative forensic DNA searches and communication of information, compliance with the quality management system, the retention, storage and destruction of samples and forensic DNA profiles offences and penalties, regulations which must be made by the Minister pertaining to  collection, storage and use of forensic DNA evidence, the regulation of Parliamentary oversight, access and security and the establishment and composition of a National Forensic Oversight and Ethics Board, which is also empowered to assess,  and to report on or refer complaints filed regarding the possible abuse of forensic DNA samples and profiles to other relevant authorities. 

2.7 Clause 7 provides for transitional provisions.
2.8 Clauses 8 provides for the amendment and repeal of provisions in the   Firearms Control Act, 2000 (Act No. 60 of 2000), and the Explosives Act, 2003, in view of the provisions of section 36C of the Criminal Procedure Act, 1977, which relates to fingerprints and body-prints for investigation purposes, inserted by the Criminal Law (Forensic Procedures Act, 2010 (Act No. 6 of 2010), and clause 36E in the Bill, providing for the taking of bodily samples for investigating purposes provide for the taking of (buccal samples by an authorised person and bodily samples by a registered medical practitioner or registered nurse). DNA samples may only be taken of non-arrested persons with a warrant authorising the same.

2.9 Clause 9 deals with the short title and commencement of the Act.

3. DEPARTMENTS / BODIES / PERSONS CONSULTED
The Bill was developed in consultation with the Department of Justice and Constitutional Development, the National Prosecuting Authority, the Department of Health and the Department of Correctional Services.

4. IMPLICATIONS FOR PROVINCES
None

5. FINANCIAL IMPLICATIONS FOR STATE
The Bill has been costed and a business plan has been developed to map the incremental implementation of the Bill. The Portfolio Committee on Police interrogated the process of implementation as well as the costs involved in the implementation of the Bill.
6. COMMUNICATION IMPLICATIONS
The implementation of the Bill must be accompanied by a communication strategy and training for all roleplayers, including the public at large,  in order to create an awareness amongst everyone as to the importance of DNA evidence and the need not to contaminate crime scenes.

7. PARLIAMENTARY PROCEDURE
7.1 The State Law Advisers and the Department of Police are of the opinion that this Bill should be dealt with in terms of the procedure established by section 75 of the Constitution of the Republic of South Africa, 1996, since it contains no provision to which the procedure set out in sections 74 or 76 of the Constitution applies. 

7.2  The State Law Advisers are of the opinion that it’s not necessary to refer this Bill to the National House of the Traditional Leadership and Governance Framework Act, 2003 (Act No. 41 of 2003), since it does not contain provisions pertaining to customary law or customs of traditional Communities.
