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Department of Co-operative Governance
& Traditional Affairs

KwaZulu-Natal Provincial Government

UMVOTI INTERVENTION IN TERMS
OF SECTION 139 (1)(b) OF THE
CONSTITUTION

PEOPLE CENTRED SUSTAINABLE CO-OPERATIVE GOVERNANCE,
WHIGH FOCUSES ON EFFECTIVE SERVIGE DELIVERY RESPONSIVE TO THE NEEDS OF THE COMMUNITY.
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HISTORY OF UMVOTI

e Based on the outcome of the 2011 Local Government elections, at Umvoti
municipality, the ANC received 43.00% votes, the IFP received 41.08% votes,
the NFP received 9.49% votes, the MF received 0.98% votes and the DA

received 5.46% votes.

« The council is comprised of 22 councillors. Ten ANC, nine IFP, two NFP and one
DA.

e Interms of section 43(1) of the Structures Act the municipality qualifies to have
four exco members.

e In terms of the formula adopted by the Department and accepted in the
Province, which is used to calculate the composition of the exco, the ANC won
two seats and the IFP won two seats on the exco.

e However, at the inauguration meeting, council resolved to reduce the size of
their exco from four to three.

e Therefore, the ANC, with a majority of votes, occupied two seats and the third
seat belonged to the IFP.

« Subsequent thereto, the ANC, invoking section 43(3) of the Structures Act

which complies with section 160(8) of the Constitution, offered one seat to the
NFP. Therefore, the exco was constituted as follows: one ANC, one NFP and one
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FUNCTIONALITY OF COUNCIL

* At a council meeting held on 28/03/2013, whereat the mayor was tabling
a municipal budget, councillors from the IFP, DA and NFP staged a walk-
out claiming that they required time to consult. A further meeting was
convened on 04/06/2013, whereat the mayor again tabled the budget.
The budget went to a vote and was not passed with a vote of twelve to
ten;

A further meeting was then convened for 12/06/2013. Department
officials were in attendance at this meeting on request made by Umvoti;

e At the commencement of the meeting the mayor announced that he was
resigning and was, therefore, not in a position to table the budget;

* The IFP accepted his “resignation” and it was at this stage that councillors
from the IFP, DA and NFP walked-out leaving the council meeting
inquorate;

e At this meeting Department officials were informed that a notice of
motion to remove the mayor and two other members of the executive
committee, was received on 06/06/2013, signed by twelve of the twenty-
two councillors. The council meeting at which such motion was to be
considered was scheduled for 21/06/2013.
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COUNCIL MEETING 05 JULY 2013

e Councillors put forward a notice of a motion to remove the Speaker, certain
councillors objected thereto and raised two points of order, being that the
council should not deal with the matter as the dispute was sub judice because
of the present proceedings, and that the proposed notice of motion did not
contain the name of the councillor but only a signature.

* This led to considerable chaos and disorder in the meeting with the effect that
the South African Police had to intervene and enter the council chamber to
ensure that order was maintained.

* The proposed motion was never seconded and there was no vote.

* The Department was advised that the Speaker adjourned the meeting. After
‘some time the remaining twelve councillors (excluding the ANC councillors)
reconvened. The meeting was presided over the Municipal Manager.

* The matter was not put to the vote and he simply stated that the motion had
been passed and that the Speaker had been removed. He then called for verbal
nominations for the position of Speaker. Councillor Yengwa was verbally
proposed and seconded as Speaker, and was declared elected as Speaker.
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FAILURE TO COMPLY

e Local government creates a forum for the democratic representation of its
electorate. By the alienation or refusal of certain parties to effectively allow other
parties within the council to participate in the executive committee or to
deliberately frustrate council business by disrupting meetings, is a contravention of
the Constitutional principles envisaged for local government;

s Section 43 of the Structure Act is clear. It provides that an exco must be composed
in such a way that parties and interests represented in the municipal council are

represented in the exco in substantially the same proportion they are represented
in council. Furthermore, the KwaZulu-Natal Determination of Types of Municipality

Act No. 7 of 2000 dictates a “collective executive system”.

e The process followed by the council to elect the exco and the insistence on the

~ composition of the exco which excludes parties of substantial proportion in council
but includes parties of minor proportion, is clearly in contravention of what was
envisaged by section 43 and the Constitution itself. ‘

« Similarly the motion removing the Speaker is defective as it was never seconded
nor voted upon, nor was there an opportunity for a counter proposal or debate
thereon before the vote took place;

¢ The subsequent election of Councillor Yengwa was also irregular and unlawful as
there was no compliance with the formal requirements of item 3 of Schedule 3,
read with Section 36 of the Structures Act.
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FAILURE TO FULFIL THE EXECUTIVE OBLIGATION TO _
GOVERN LAWFULLY

e As was established in the case of Imbabazane and imputed in the case of Umvoti,
that the unlawful election of the exco, Mayor and Deputy Mayor as well as the
removal of the Speaker and election of a new Speaker, can be seen as the failure of
the council to fulfil its executive obligation to govern lawfully;

e Until such time as the High Court corrects this position (as has been initiated by
the MEC), the illegality will continue and the council of the municipality will
continue to govern unlawfully.

e The Constitutional Court (Second Certification Judgment) stated that in the
constitutional scheme as embodied in the Constitution, the “Provincial Executive is
fully entitled, if not obliged to do what is necessary to ensure that the Constitution
and legislation consistent with the Constitution are adhered to”. The power to
intervene must be read in this context as well.

It is also necessary to correct an illegality as soon as possible. This is illustrated in
the case of Imbabazane municipality, where various decisions taken by the
unlawfully constituted council had to be reviewed and even set aside. This had
serious personnel, financial and contractual implications for the municipality.
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THANK YOU
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