Response to public comments on the draft Financial Management of Parliament Amendment Bill

	Comment No.


	Received from


	Clause
	Provision
	Submission
	Suggestion
	Response

	1
	Andre Le Roux, Legal Adviser, 

Western Cape Provincial Parliament
	5
	Application of the Act 

–   reference to Speaker of NA and Chairperson of the NCOP must be construed as a reference to the Speaker of the provincial legislature concerned. 

–   amendment proposes deletion of Schedule 1 

–   Schedule 1 item (a) permits “an individual or a body as the executive authority responsible for controlling the revenue, expenditure, assets and liabilities of the legislature” (emphasis added). 
	Section 5 of the FMPA – read with proposed amendment to section 3 of the FMPA by clause 5 of the Bill - as it relates to the Executive Authority of a provincial legislature.

Section 116 of the Constitution envisages that provincial legislatures may attend to their internal arrangements.

In this context it is not clear whether section 5 of the Act, read together with the proposed section 3 of the Act, should be interpreted to mean that the Speaker of a provincial legislature will be the Executive Authority of that particular provincial legislature.  Should these sections be interpreted to mean that a provincial legislature cannot identify a body as the Executive Authority of that particular provincial legislature?


	None
	-  The amendment means that a provincial legislature cannot identity a body as the executive authority. The Speaker must be the Executive Authority, accountable to the legislature for the sound financial management of the institution. 

-  There is nothing preventing the Speaker from being advised by a body on authority of section 116 of the Constitution, but the responsibility for the functions of the Executive Authority must finally fall upon the Speaker. 

	2
	Western Cape Provincial Treasury
	5
	Application of the Act – reference to Speaker of NA and Chairperson of the NCOP must be construed as a reference to the Speaker of the provincial legislature concerned; and, a joint committee must be construed as a reference to a committee of the provincial legislature. 

Section 4 of the FMPA provides that the oversight mechanism must maintain oversight of the financial management of Parliament. 

The proposed amendment will make this applicable to the provincial legislature. 
	Section 4(1) of the FMPA, read with the proposed amendment to section 3 of the FMPA by clause 5 of the Bill, means that the oversight mechanism of a provincial legislature must ‘manage their financial affairs through an oversight mechanism’, which would be the rules committee in most instances. In most instances the Speaker will chair the rules committee. 

However, if the Speaker is the Executive Authority and chairperson of the oversight mechanism. This creates a conflict of interest and negates sound checks and balances, as originally intended. 
	Whenever the rules committee / oversight mechanism sits to address an administrative matter, the Speaker should recuse him-/herself and another person should be nominated to act as chairperson; or

Amend section 65(1) of the FMPA to require the Executive Authority to issue regulations that may facilitate the application of the Act.  
	-  The rules committee of a legislature, as the case with any committee of the legislature, is established in terms of the rules of the legislature as envisaged in section 116 of the Constitution. 

-  The rules of the legislature are the appropriate tool to address the internal procedures of any committee of the legislature. This concern is effectively a concern about the internal procedures of the rules committee.

-  The proposed amendment requires that representation on the oversight mechanism must be in accordance with section 116.

-  Furthermore, Schedule 2 of the FMPA provides for the a Code of Ethics of the Executive Authority, the object of which is to ensure that the Executive Authority acts in a way that will bear the closest public scrutiny. There is thus an obligation on the Speaker / executive authority to avoid a conflict of interest.

-  Lastly, section 66 of the FMPA allows the Executive Authority to issue written instructions not inconsistent with the Act to implement the Act. If the rules are silent on the issue of a conflict of interest, the Executive Authority may fill the lacuna with such instructions.  



	3
	
	Section 20, read with section 4 of the FMPA
	Unauthorised expenditure

20. (1) This section applies to any unauthorised expenditure incurred by Parliament, other than the unauthorised expenditure of donor funds.

(2) Unauthorised expenditure incurred by Parliament does not become a charge against the National Revenue Fund, unless—

(a) the expenditure is an overspending of Parliament’s approved budget and Parliament appropriates an additional amount to cover the overspending; or

(b) the expenditure is unauthorised for another reason and Parliament authorises the expenditure as a direct charge against the National Revenue Fund.

(3) Parliament must advise the National Treasury of any unauthorised expenditure that is authorised in terms of subsection (2).

(4) If Parliament authorises unauthorised expenditure in terms of subsection (2) but

does not appropriate an additional amount to cover the amount of the unauthorised expenditure, the unauthorised expenditure becomes a charge against Parliament’s own funds. 

(5)Any unauthorised expenditure that Parliament does not approve must be recovered from the person responsible for the unauthorised expenditure.
	Provincial legislatures do not have oversight committees such as a public accounts committee or a finance committee. 

The question is how unauthorised expenditure will be addressed?

Who will approve unauthorised expenditure?

Who will monitor the findings of the Auditor-General? 
	It will also be prudent to indicate in the regulations who and how “irregular expenditure” will be condoned. 

Parliament and provincial legislatures should be held to the same set of rules that is demanded from other organs of state as per the Public Finance Management Act (PFMA).
	-  Provincial legislatures can, in terms of the proposed amendment to the FMPA, authorise unauthorised expenditure in terms of section 20(2). 

-  Most provincial legislatures, if not all, have a committee on public accounts that reports to the House on authorising unauthorised expenditure. Such authorisation by a House is translated into a money Bill introduced by the member of the Executive Council responsible for financial matters in the relevant province. 

-  The implementation of the FMPA, and the proposed amendments to make it applicable to provincial legislatures, ensures accountability and sound financial management, the objects of the PFMA. 

-  Irregular expenditure, which is different from unauthorised expenditure, can be regularised in terms of section 65(4)(a), which provides that the Executive Authority may approve departures or condone a failure to comply with a regulation provided that the objects of the Act are not undermined. 

-  In the case of irregular expenditure, the Executive Authority can condone the non-compliance with the supply chain management regulations if the issue of transparency and accountability, to name two objects, are not compromised. 

-  Irregular expenditure can thus be reported in the financial statements, but condoned the following year to clear the opening balance for the new financial year.    

	4
	
	Section 2 read with sections 20(2)(b) and 20(3) of the FMPA
	Section 2, with the proposed amendment included: 

2. The objects of this Act are—

(a) to ensure transparency, accountability and sound management of the revenue, expenditure, assets and liabilities of Parliament;

(b) to ensure a consultative relationship between Parliament and the National Treasury, conducted at a high level and based on respect for—

(i) the constitutional status of Parliament;

(ii) the constitutional requirements for the tabling of money bills;

(iii) budget processes, standards of generally recognised accounting practice, uniform expenditure classifications and the treasury norms

     and standards established in terms of the Public Finance Management Act; and

(iv) the fiscal policy of the national government;

(c) to provide the National Treasury with —

(i) an opportunity to make comments on proposed annual budgets and adjustments budgets of Parliament;

(ii) information on the proposed annual budget and adjustments budgets of Parliament for inclusion in the national annual budget

     and adjustments budgets; and

(iii) regular information on expenditure by Parliament;

(d) to provide for parliamentary oversight of Parliament’s budgeting and expenditure through an appropriate oversight mechanism of Parliament.

Section 20(2)(b): Unauthorised expenditure incurred by Parliament does not become a charge against the National Revenue Fund, unless— the expenditure is unauthorised for another reason and Parliament authorises the expenditure as a direct charge against the National Revenue Fund.

Section 20(3): Parliament must advise the National Treasury of any unauthorised expenditure that is authorised in terms of subsection (2).
	In view of the objects of the Act set out in section 2, it would be prudent to seek concurrence of the Treasury as oppose to merely consult.
	Section 20(2)(b): “the expenditure is unauthorised for another reason and Parliament authorises the expenditure in concurrence with the relevant Treasury as a direct charge against the relevant [National] Revenue Fund.
	-  One of the objects of the FMPA is to ensure a consultative relationship with the relevant treasury. 

-  The concurrence of the relevant treasury is manifested in the “constitutional requirements for the tabling of money bills”. 

-  Only the MEC would be able to table a money Bill in the provincial legislature (section 119 of the Constitution). 

-  The proposed amendment includes much of the submission in any event. 

	5
	
	Sections 65(1), (2), (4), (5) and (6) of the FMPA, read with clause 3 of the draft Bill. 
	Section 65(1): The Executive Authority may issue regulations not inconsistent with this Act

concerning—

(a) any matter in respect of which this Act authorises regulations or policy;

(b) the handling of, and control over, the assets of Parliament;

(c) the improvement and maintenance of the assets of Parliament;

(d) the alienation, letting or other disposal of the assets of Parliament;

(e) an appropriate supply chain management system for Parliament which complies with Chapter 6;

(f) the financial management of the provision of support services and constituency funding to political parties represented in Parliament;

(g) the rendering of free services by Parliament’s administration;

(h) the determination of any scales of fees, other charges or rates relating to services provided by Parliament’s administration;

(i) the writing off of, or settling of claims in respect of, losses of money or other assets of Parliament or amounts owed to Parliament;

(j) liability for losses and damages, and procedures for recovery, including the recovery of fruitless and wasteful, unauthorised and irregular expenditure;

(k) the cancellation or variation of contracts that are to the detriment of Parliament;

(l) the settlement of claims by or against Parliament;

(m) the waiver of claims by Parliament;

(n) the remission of money due to Parliament;

(o) gifts or donations to officials of Parliament;

(p) vouchers or other proofs of receipts or payments, which are defective or have been lost or damaged;

(q) varying the time period within which any act must be performed in terms of this Act if it is necessary to achieve conformity with the budgeting or accounting cycles applicable to the public sector; and

(r) any other matter concerning the financial management of Parliament that may facilitate the application of this Act.

(2) Regulations in terms of subsection (1) may prescribe that the prior approval of the Executive Authority must be obtained for particular actions.

...

(4) (a) The Executive Authority may approve departures from regulations or condone

a failure to comply with a regulation provided that the objectives of the Act are not

undermined.

(b) The reasons for any decision taken in terms of paragraph (a) must be recorded in

writing and submitted to the oversight mechanism promptly.

(5) The Executive Authority must ensure that a draft of any proposed regulations

dealing with any matter contemplated in section 34 or Chapter 6 is published for public comment.

(6) Regulations issued by the Executive Authority in terms of subsection (1) may come into effect only after they have been approved by Parliament.


	The proposed amendment in clause 5 (submission refers incorrectly to clause 3) of the Bill will allow the Speaker of the provincial legislature to authorise such regulations. 

This would be in conflict with the objects of the Act set out in section 2; namely, to ensure a consultative relationship between Parliament and National Treasury, conducted at high level and based on respect for the treasury norms and standards established in terms of the Public Finance Management Act. 
	Authority to make regulations as envisaged in section 65(1), (2), (4), (5) and (6) must only be for the Executive Authority of Parliament and not empower the Executive Authority of provincial legislatures. 

This would ensure uniformity. 
	-  The making of regulations in terms of the FMPA must be consistent with the Act in any event.

-  The Act requires respect for uniformity, as the submission correctly indicates. 

-  Therefore the making of regulations, which must be approved by the relevant legislature, must respect the issue of uniformity to pass the principle of legality. 



	6
	Auditor-General
	Clause 2 (amending the Pre-amble)
	PREAMBLE

Recognising—

that Parliament and provincial legislatures must be governed by the democratic values and principles in the Constitution;

Therefore in order to—

● 
promote and maintain a high standard of professional ethics in the financial management of Parliament and provincial legislatures;

● 
promote the efficient, economic[,] and effective use of resources allocated to Parliament and provincial legislatures;

● 
ensure the transparent, accountable and sound management of the revenue, expenditure, assets and liabilities of Parliament and provincial legislatures;
	To include a reference to “performance management”.
	Ditto
	-  The Preamble is a broad statement of the purpose of the Act. The issue of performance management / performance plan is addressed in the FMPA: sections 8, 10(4)(e), 13, 14(2)(e), 15, 17, 52, 53 and 55. 

-   However, the issue of performance management is regulated pursuant to the objects as stated in the Preamble and the Objects clause (section 2).

It is not an object in itself.   

	7
	
	Clause 4 (amending section 2: Objects of this Act)
	See objects at point 4 above.

Section 2(d): to provide for parliamentary oversight of Parliament’s budgeting and expenditure through appropriate oversight mechanisms of Parliament.
	Please note that National Treasury (NT) norms and standards also include the NT Frameworks for performance management (both the framework for managing programme performance information and framework for strategic and annual performance plans).  


	Include a reference to NT Frameworks for performance management in this section. 

It is recommended that  paragraph (d) be rephrased to read, “to provide for oversight of Parliament’s budgeting and expenditure through appropriate oversight mechanisms as provided for in section 4 of the Act;”  
	-  Consistent with the response at point 6 above, performance management is a tool to achieve the objects. It is not an object in itself. 

-  The suggestion relating to section 2(d) amounts to repeating what section 4 provides. Section 4 provides the tool to achieve the object in section 2(d).    

	8
	
	Clause 5 (amending section 3)
	“This Act, with the necessary changes, applies to provincial legislatures.”

...

“(b) 
a joint committee, must be construed as a reference to a committee of the provincial legislature;”


	What is meant with “necessary changes”?   

Does it refer to the amendments to the principal Act?  
	If so, it is recommended that these words be substituted with “with these amendments”. 

Include “or committee of Parliament”.
	- “Necessary changes” refer to changes in interpretation as a result of the context of the provision. Standard way of drafting. 

-  Unnecessary to include “or committee of Parliament” as there is no reference in the FMPA to the same.

	9
	
	
	
	Section 2(b)(iv) of the FMPA provides:

“The objects of this Act are—

(b) to ensure a consultative relationship between Parliament and the National Treasury, conducted at a high level and based on respect for—

(iv) the fiscal policy of the national government.”  
	This section is not included in the Amendment Bill.  

However, it is recommended that, in order to align this section to also make it applicable to provincial legislatures, a paragraph be included in this subsection to state that a reference in the Act to national government must be construed as a reference to provincial government.
	-   Provincial government’s fiscal policy must be aligned to national government’s fiscal policy. 

- In any event, fiscal policy is not a provincial matter in terms of section 216 of the Constitution. 

    The Limpopo judgment confirmed this.  

	10
	
	Not in draft Bill
	Section 18(2)(a) of the principal Act states that:

 “Any revision of an appropriation in terms of subsection (1)(a) must be made by a national adjustments budget referred to in section 30 of the Public Finance Management Act.”
	This section is not included in the Amendment Bill.  It refers to national adjustments budgets. 
	It is recommended that a section be inserted under section 5 of the Amendment Bill to state that “a reference to section 30 of the PFMA shall be construed as a reference to section 31 of the PFMA”.  Section 31 in the PFMA discusses provincial adjustments budgets.                                                                                                                     

This is to ensure that the cross referencing is correct.
	- This is correct. This proposal should be included in the draft Bill. 

- However, a further proposed amendment should also be considered:

   “a reference to a              national adjustment budget should be construed as a reference to a provincial adjustment budget”.

	11
	
	Not in draft Bill
	Section 20(4) of the principal Act states that “If Parliament authorises unauthorised expenditure in terms of subsection (2) but does not appropriate an additional amount to cover the amount of the unauthorised expenditure, the unauthorised expenditure becomes a charge against Parliament’s own funds.”
	This section is not included in the Amendment Bill.  

However, if this is amended, is it the intention that provincial legislatures will now authorise their own unauthorized expenditure?  
	Should authorisation not remain at Parliament level?
	-   Provincial legislatures will authorise their own unauthorised expenditure, but whether such authorisation translate into additional budget allocation is a matter for consultation between the relevant MEC and the Executive Authority (see section 17 of the FMPA). 

-   In terms of section 20(4), if there is no additional budget appropriation, the legislature’s own funds will have to cover the authorised ‘unauthorised expenditure’.  

	12
	
	Not in draft Bill
	Section 28(3)(b) of the principal Act states that “Subsection (1) does not prevent Parliament from entering into any operating lease agreement for the use of property or equipment; or”
	This section is not included in the Amendment Bill.  
	It is recommended that this section be amended in the Amendment Bill to include reference to finance leases. 

However, this may require certain conditions similar to those in the proposed amended National Treasury Regulations.
	-   It appears that this submission relies on proposed Regulations – i.e. not yet in force. 

-   It is difficult to deal with the submission if the suggestion still requires implementation. In the mean time, for the sake of uniformity, we propose that the provision be left as is. 

	13
	
	Not in draft Bill
	Section 34(4)(b) of the principal Act states that “the regulations must authorise the Accounting Officer to withhold funds allocated to a party or Member of Parliament in instances of a qualified audit report in respect of such funding, until adequate measures are put in place to rectify the qualification.
	This section is not included in the Amendment Bill.  


	It is recommended that “report” be replaced with opinion; and 

that “qualified” be defined as an adverse opinion or can also be given or the opinion can be disclaimed.
	-   Section 34(4)(b) should be read with section 34(4)(a), which covers what is suggested in the submission.

	14
	
	Not in draft Bill
	Section 48(1)(c)(iii) of the principal Act refers to the quality of financial statements.
	This section is not included in the Amendment Bill.  
	It is recommended that it also make reference to performance reporting and compliance with laws and regulations.
	-   Section 48(1)(c)(iii) refers to “any reports compiled by the Accounting Officer in terms of this Act.” 

-   It would thus include reports, quarterly performance reports (section 52) and mid-year performance assessments (section 53). 

-   These performance reports should include compliance with legislation as a matter of principle and governance. The submission is therefore included in a away in the Act.   

	15
	
	Not in draft Bill
	Section 56(1) of the principal Act states that “For each financial year, the Accounting Officer must prepare annual financial statements in accordance with the standards of generally recognised accounting practice and, in the absence of an applicable standard, in accordance with standards prescribed by the Executive Authority for the purpose of maintaining consistency with other organs of state.”
	This section is not included in the Amendment Bill. 


	“For each financial year, the Accounting Officer must prepare annual financial statements in accordance with the Standards of Generally Recognised Accounting Practice for the purpose of maintaining consistency with other organs of state.”
	-   The deletion of “in accordance with standards prescribed by the Executive Authority” affects the purpose and object of the Act to ensure the constitutional status of Parliament as a separate autonomous arm of government.  

-   The issue of uniformity and consistency is emphasised by the provisions and there is no need to amend it as suggested. 

	16
	
	Clause 8
	Section 58 of the principal Act is hereby amended by---- 

(a) the substitution for paragraph (b) of subsection (2) of the following paragraph:

“(b)
submit an audit report on those statements to the [Executive Authority] Accounting Officer within two months of receiving the statements.”;

(b) the substitution for subsection (2) of the following subsection:

“(2)
If the Auditor-General is unable to complete an audit within two months of receiving the financial statements, the Auditor-General must promptly submit a report outlining the reasons for the delay to the Executive Authority and the Accounting Officer. [The Executive Authority must promptly table the report in Parliament.];
(c) the insertion of the following subsection after subsection (2):

“(2A)

 The Executive Authority must promptly table the report referred to in subsection (2) in Parliament.”; and

(d) the substitution for subsection (3) of the following subsection:

“(3)
Once the Auditor-General has submitted an audit report to the [Executive Authority] Accounting Officer, no person may alter the report or the annual financial statements to which the report relates.”.


	What is included as part of “those statements”?   

It is recommended that reference should also be made to the annual performance report.


	It is recommended that provision be made for reporting on performance against pre-determined objectives – similar to PFMA.

To include “or the annual performance report” in subclause (d) amending subsection (3) of the FMPA. 
	· “Those statements” are the financial statements of Parliament submitted in terms of section 57 (see section 58(1)(a)). 

· Section 58(1) of the FMPA is based on section 40(2) of the PFMA. There is no reference to “reporting on performance against pre-determined objectives” in section 40(2) of the PFMA. 

-   The issue of auditing performance information should be treated the same whether in terms of the PFMA or the FMPA. It is a question of value for money.

-   Section 4 of the Public Audit Act, 2004, sets out the functions of the Auditor General. If there is a discrepancy between the fulfilling these functions in respect of departments and institutions subject to the PFMA and Parliament and provincial legislatures in terms of the FMPA, this could be resolved through regulations to either the Public Audit Act or the FMPA. 

-  Section 65(1)(r) of the FMPA authorises the making of regulations to facilitate the application of the Act. This includes the issue of uniformity. 

-   Alternatively, the Standing Committee may decide to include the suggestion made by the AG in its report, should the matter not be resolved through regulations.  

	17
	
	Clause 9
	“59.
The Accounting Officer must submit [Parliament’s] the  annual report of Parliament, including the audited financial statements for that financial year and the audit report on those statements, to the Executive Authority [so that the Executive Authority is able to table the report in Parliament] within five months of the end of the financial year concerned.”.


	Reference must be made here to annual performance report.
	To insert “and the annual performance report” after “financial statements”. 
	-   Section 55 deals with the content of the annual report. 

-   Subsection (2)(b) specifically provides that the purpose of the annual report is to provide a report on the performance of Parliament’s administration. 

-   Subsection (3) provides that the annual report must be based on the annual performance plan and must contain an assessment of the performance of Parliament during the financial year against the objectives and outcomes identified in Parliament’s annual performance plan.

-   Insofar as the submission requires inclusion of the performance assessment of Parliament in the annual report, this is included in the Act already.  

 

	18
	
	Clause 10
	“60.
(1)
The Executive Authority must table the annual report, including the audited financial statements for that financial year and the audit report on those statements, in Parliament within [five working days] one month [of receiving it] after the Accounting Officer received the audit report.”.
	Reference must be made here to annual performance report.
	Insert after “audited financial statements” the phrase “and the annual performance report”.
	 -  See comment at 17 above.

	19
	
	Clause 12   (amending section 72(b)(vi))
	(vi)  the words “a provincial legislature or” in section 22(5).”.
	See proposed track change.
	(vi)  the words “a provincial legislature”  in section 22(5).”.
	-  Reject submission as this is a correct drafting of the amendment to section 22(5) of the PFMA. If the “or” is removed section 22(5) of the PFMA will not read properly after the amendment takes effect. 

	20
	
	Clause 15 (Amending the long title)
	“To regulate the financial management of Parliament and provincial legislatures in a manner consistent with its status in terms of the Constitution; to ensure that all revenue, expenditure, assets and liabilities of Parliament and provincial legislatures are managed efficiently, effectively and transparently; to provide for the responsibilities of persons entrusted with financial management in Parliament and provincial legislatures; [to provide financial management norms and standards for provincial legislatures;] and to provide for matters connected therewith. ”.
	
	It is recommended that this section should also include performance management in the relevant places including performance management treasury norms and standards.
	-   The long title is not the appropriate place to insert provisions relating to performance management. 

-   See response above at 6 and 7. 

	21
	FFC
	Not in draft Bill
	Section 65 - Regulations
	Who is assigned the duty to review regulations regularly?
	The function should stay with Parliament’s Executive Authority.
	-   The effect of the draft Bill would be that the accounting officer of a provincial legislature must review the regulations regularly and prepare draft amendments where necessary (see section 65(3)). 

-   It must be noted that the objects of the Act is to maintain uniformity and to respect the constitutional principle of separation of powers. The making of regulations must be consistent with these objects. 

	22
	
	Not in draft Bill
	
	Hierarchy of legislation. 
	Whether the regulations made by the Executive Authority and approved by provincial legislatures will prevail over provincial treasury regulations. 
	-   Treasury Regulations made in terms of the PFMA, whether made by provincial treasuries or National Treasury, applies only to provincial legislatures to the extent indicated (see section 3 of the PFMA). 

-   Only section 76(4) of the PFMA could be read to authorise such regulations to apply to provincial legislatures as it refers to “institutions to which this Act applies”. Sections 76(1) and (2) apply to “departments”.

-   Clause 12 of the draft Bill will amend section 3 of the PFMA and the PFMA will not apply to provincial legislatures. 

-   Therefore there will be no duplication or conflict between the FMPA and the PFMA and no need to determine / align the hierarchy of provisions.   

	23
	
	Not in draft Bill
	Section 100 of the Constitution.
	Interpretation of section 100 in light of amendments proposed by draft Bill.
	None
	-   Section 100 of the Constitution is not amended by the Bill and will in any event prevail. 

-   However, section 100 is not applicable to provincial legislatures. Section 100 applies to a provincial executive authority. 

	Thank you. 


1

