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NARRATIVE REPORT ON INTERVENTIONS AND THE DEVELOPMENT OF SUPLEMENTARY LEGISLATION FOR SECTION 139 OF THE CONSTITUTION 
1.
Introduction

1.1
The Constitution establishes a system of co-operative government in the Republic, constituted as national, provincial and local spheres of government. In terms of the principles of co-operative government set out in Chapter 3 of the Constitution, each sphere of government must respect the constitutional status, powers and functions of another sphere. Each sphere of government must exercise its powers and functions in a manner that does not encroach on the geographical, functional or institutional integrity of government in another sphere.  All spheres of government must provide effective, transparent, accountable and coherent government for the Republic as a whole, and co-operate with each other by assisting and supporting one another.

1.2
In order to address breakdowns in effective, transparent, accountable and coherent governance in the provincial and local spheres of government, the Constitution makes provision for processes of intervention by the higher sphere in circumstances where a province or municipality fails to fulfil certain constitutional or statutory obligations.  These processes are dealt with in section 139 of the Constitution. Section 139 enables the provincial executive to intervene in a municipality if the municipality cannot or does not fulfil an executive or budgetary obligation imposed on the municipality in terms of the Constitution or legislation.
1.3
The Constitution furthermore makes provision for national legislation to regulate these interventions. Section 139(8) provides that national legislation may regulate the implementation of section 139 as well as the processes established by it. 

1.4
Currently there is no overarching national legislation regulating interventions in terms of section 139 of the Constitution. However, Chapter 13 of the Local Government: Municipal Finance Management Act, 2003, regulates section 139 interventions in municipalities but only where the cause of the intervention is of a financial nature. There is no legislation to regulate interventions in municipalities arising from other causes. This Bill is therefore intended to fill this void and to regulate interventions in terms of 139, but in order not to encroach on the area already covered by the Municipal Finance Management Act, the Bill will apply to discretionary financial interventions and section 139(4) and (5) interventions only to the extent that the Bill’s provisions are not inconsistent with the Municipal Finance Management Act. 

2.
Summary of Interventions

2.1
Since the advent of the Constitution to date, 62 interventions were undertaken from 1998 to April 2013 in terms of 139 of the Constitution, averaging 4 interventions per annum.  

2.2
Currently, section 139 of the Constitution, as amended, provides three instances in which a province can intervene in the affairs of local government. These scenarios are as follows:

(a)
Section 139 (1) provides for general intervention in instances where a municipality fails to fulfil an executive obligation;

(b)
Section 139(4) provides for instances where a municipality fails to approve a budget or any revenue raising mechanism as required by legislation; and

(c)
Section 139(5) provides for intervention in instances where a municipality due to its financial affairs is unable to deliver services or meet its obligation.
2.3
There are currently 8 interventions in three provinces of Mpumalanga (Emalahleni and Bushbugridge Local Municipalities); Kwazulu-Natal (Indaka, Mtubatuba, Abaqulusi and Imbabazane Local Municipalities); and North West (Matlosana, Maquassi Hills and Ditsobotla Local Municipalities). 

3.

Conclusions drawn from the Interventions
The following are brief general conclusions drawn from the instances of section 139 interventions:

3.1
More often than not, the provinces lack the capacity to deal with their mandate of monitoring and supporting local government in terms of personnel, funds, institutional knowledge, and expertise;

3.2
Some of the interventions could have been prevented if an early warning system, leading to proper support, had been in place (Warrrenton and Tweeling are two cases in point); It might not be a system issue, but indicators not been put in place to alert the province of the emerging governance/institutional and service delivery problems. It should also be noted that in certain instance that even though support was provided the municipality did not take ownership in resolving their problem.  

3.3
The Provinces are virtually totally reliant on the COGTA funds for their support programs and as such, the provincial duty to monitor and support local government is viewed as an unfunded mandate;

3.4
The effectiveness of the interventions can be questioned. Are the interventions curative or were they simply temporary take-overs without the necessary skills transfers?

3.5
The NCOP seems to have played a key role in providing objectivity, mediation, and on-site investigation. This begs the question as to whether this could have been done by the province as part of their assistance role;

3.6
In some instances, like Wedella, the province could have acted sooner and thereby avoided the financial difficulties that followed;

3.7
The vast majority of interventions were conducted in terms of section 139(1)(b). The Provincial Executive usually appointed a representative to assume the authority over the entire municipal administration;

3.8
Directives in terms of section 139(1)(a) were not often issued or were at least not part of the documentation for review by the Minister and/or the NCOP. The value and status of the directive might need to be re-examined in terms of emphasis;

3.9
The intervention mechanism can also be used outside the scenario of total collapse: more targeted interventions are possible;

3.10
The limitation of section 139(1) to failures to fulfil an “executive obligation” led to difficulties in interpreting (a) when intervention is permitted and (b) what steps are permitted (see also the Mnquma High Court judgement);

3.11
There is uncertainty regarding the nature of, and required intensity of the intergovernmental checks and balances, i.e. the review by the Minister and the NCOP;

3.12
There was little indication that Provincial Legislatures exercised oversight over the Provincial Executives’ actions in terms of section 139;

3.13
The involvement of district municipalities in interventions (into local municipalities) seems apposite;

3.14
Participation by the local community in the implementation of section 139(1)(b) interventions is a critical factor for its success.

4.
Salient features of the Bill

The Intergovernmental Monitoring, Support and Intervention Bill has the following salient features assisting or responding to the key challenges encountered during the invocation of section 139 of the Constitution:
4.1
Provides for a clear definition of what constitutes an “executive obligation” in a municipality or province; 

4.2
Provides for different kinds of intervention ‘options’  as deemed most appropriate; 

4.3
Provides for the Minister or the Minister and another Minister jointly to be delegated authority to intervene in terms of section 100 (and MEC in terms of section 139); 

4.4
Provides for all notices of interventions to be submitted to the NCOP, National Treasury, the national department having a sectoral interest in the intervention, and the Minister responsible for cooperative governance; 

4.5
Provides that notices of intervention (and termination thereof) must be published in a Government Gazette and at least one newspaper circulating in the province; 

4.6
Provides that regular or minimum 3 months assessment reviews of the intervention must be undertaken and reported to the Minister as such; 

4.7
Provides that there must be capacity building and transfer of skills before there can be any consideration of termination of an intervention;

4.8
Extends the scope of oversight and intervention; it provides for early-warning monitoring and reporting systems for the provision of support to provinces and municipalities in terms of sections 125(3) and 154(1) of the Constitution, respectively; this means that effective implementation of the Bill will require extensive facilities for data collection, analysis and assessment processes.

4.9
Empowers the Minister responsible for cooperative governance to issue a list of persons that may only be considered to be appointed as administrators in an intervention, in both provinces and municipalities, from time to time in the Government Gazette;

4.10
Provides for the Minister to make regulations not inconsistent with the Bill by prescribing: 

(i)
any matter that may be prescribed in terms of the Bill;

(ii)
sources of information for provincial monitoring systems;

(iii)
procedures for including persons on the list of persons approved for appointment as administrators; 

(iv)
scales of remuneration, benefits and other terms and conditions of appointment of persons in private practice appointed as administrators; 

(v)
mechanisms and procedures to resolve disputes arising from section 100 and 139 interventions; and

(vi)
any other matter necessary for facilitating the application of the Bill.

4.11
If the conditions for a section 100(1) intervention in a province are met and the national executive decides to intervene in the province in terms of that section, the national executive must determine the intervention step it intends to take to ensure fulfilment of the obligation; and

4.12
Provides for the Minister responsible for cooperative governance to intervene in the municipality in the stead of the province if the province does not or is unwilling to intervene when the situation warrants such.

5.
Conclusion 
The brief narrative is based more on the application of section 139 of the Constitution. At the same time, empirical evidence has provided on how the Intergovernmental Monitoring, Support and Interventions Bill should be structured and what areas needs to be legislated on. The whole of the application of section 139 of the Constitution should be applied within the context of intergovernmental relations and cooperative governance as espoused by Chapter 3 of the Constitution.
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