2013.06.12

Proposals for amendments from Constitutional and Legal Services, Parliament

Special Economic Zones Bill, B3-2013
Background to this document:

· The Department proposed amendments on 7 June 2013 and distributed a document that set out the Bill with “track changes”.

· A separate email was sent to the Department will all comments on that draft, including technical amendments. Technical amendments weren’t repeated here. Only amendments that may need a decision of the Committee.
· The Department and CLSO met on 11 June 2013 and agreed to most of the concerns raised. The agreement is set out in red.
	Position
	Comment
	Draft

	Page 4, 

line 32

Definitions
	Deletion of the definition of “person”: This means that a foundation or trust may no longer apply for an Operator permit. If this is the policy decision, then the amendment is correct
	[‘‘person’’ includes a trust and foundation]

Agreed to keep deletion. The Interpretation Act sufficiently provides for this definition.

	Page 4, 

line 36

Definitions
	Word order
	Department: ‘‘public entity’’  [has the meaning ascribed to it] means a public entity as defined  in section 1, and listed in Schedules 2 and 3 [to], of the Public Finance Management Act;

CLSO: ‘‘public entity’’ [has the meaning ascribed to it] means a public entity as defined in section 1[,] of the Public Finance Management Act and listed in Schedules 2 and 3 to that Act [of the Public Finance Management Act];
CLSO version accepted without amendments.



	Page 6, 

line 37 

Cl 7(7)(a)


	“May” vs “Must”; and 

Date of appointment 

“May” allows the Minister to still comply with the Act should for whatsoever reason an alternate not be suitable, or an alternate cannot be confirmed. 

Further CLSO proposes that the date of appointment not be specified so that Member’s can be appointed and alternates either at the same time or at a later stage. This also allows for alternates to be replaced should an alternate become unavailable at a later stage.
	Department (new wording proposed): [Should a member contemplated in subsection (2)(a) to (i) be appointed and then be unable to attend a meeting of the Advisory Board, an alternate representative may attend a Advisory Board meeting in place of that member.] When appointing the members of the Advisory Board, the Minister must appoint an alternate  member for each of the members contemplated in subsection (2)(a) to (h)  to attend an Advisory Board meeting in place of that member should that member be unable to attend a meeting of the Advisory Board.
CLSO: [Should a member contemplated in subsection (2)(a) to (i) be appointed and then be unable to attend a meeting of the Advisory Board, an alternate representative may attend a Advisory Board meeting in place of that member.] The Minister may appoint an alternate member to represent each of the members contemplated in paragraphs (a) to (h) of subsection (2), should such member be unable to attend a meeting of the Advisory Board.

New version agreed to: 

(a) [Should a member contemplated in subsection (2)(a) to (i) be appointed and then be unable to attend a meeting of the Advisory Board, an alternate representative may attend a Advisory Board meeting in place of that member.] The Minister must appoint an alternate  member for each of the members contemplated in paragraphs (a) to (h) of subsection (2) to attend an Advisory Board meeting should that member be unable to attend a meeting of the Advisory Board.


	Page 6 

Line 40

Cl 7(7)(b)
	Consequential amendment required: Alternates are now extended to also apply to members appointed under clause 7(2)(h). Accordingly this clause must be aligned with clause 7(6)
	Department: Such alternate [representative] member may not be below the position of Deputy-Director General, or an equivalent position.

CLSO: In respect of members contemplated in paragraphs (a) to (g) of subsection (2), the [Such] alternate [representative] member  may not be below the position of Deputy-Director General, or an equivalent position
Agreed to CLSO proposal without amendments



	Page 9

Line 34 to 40

Cl 19
	Dissolving the Board, especially with the seniority of its members requires due consideration. It is recommended that the criteria be strengthened.

Upon dissolution of the Advisory Board the Department takes over. Upon dissolution of a committee of the Advisory Board the Advisory Board takes over.

The latter is not necessary to legislate as any Board can dissolve a committee and take over its functions. As to the Board, it is debateable whether the Department can fulfil this function. 

In legislation that provides for a Board’s dissolution, provision is usually made for an interim Board pending the establishment of a new Board.

It is also recommended that provision must be made for the re-appointment of the full Board
	CLSO: 

Dissolution of Advisory Board

19.
(1) The Minister may[, when necessary,] after [consultation with the Board] due inquiry dissolve the Advisory Board or a committee of the Advisory Board, on any reasonable ground.

(2) On the dissolution of the Advisory Board [or a committee of the Board contemplated in subsection (1), the Department or the Board as the case may be, assumes and must perform the functions of the Board or the committee of the Board as the case may be, in terms of this Act] the Minister must appoint an interim Advisory Board consisting of—

(a) at least three persons listed in section 7(2)(a) to (g);

(b) two persons listed in section 7(2)(h); and

(c) one person listed in section 7(2)(i).

(3) Subsection 7(3) does not apply to the interim Advisory board.

(4) The interim Advisory Board assumes and must perform the functions of the Advisory Board in terms of this Act.

(5) The Minister must reconstitute the Advisory Board within six months of the appointment of the interim Advisory Board.

Agreed to new version:

19.
(1) The Minister may[, when necessary,] after consultation with the Board or due inquiry dissolve the Advisory Board or a committee of the Advisory Board, on any reasonable ground.

(2) On the dissolution of the Advisory Board [or a committee of the Board contemplated in subsection (1), the Department or the Board as the case may be, assumes and must perform the functions of the Board or the committee of the Board as the case may be, in terms of this Act] the Minister must appoint an interim Advisory Board consisting of at least four persons listed in paragraphs (a) to (g) of subsection 7(2).

(3) The interim Advisory Board assumes and must perform the functions of the Advisory Board in terms of this Act.

(5) The Minister must reconstitute the Advisory Board within six months of the appointment of the interim Advisory Board.

Committee’s version:

19.
(1) The Minister may[, when necessary,] after consultation with the Advisory Board dissolve the Advisory Board or a committee of the Advisory Board, on any reasonable ground.

(2) On the dissolution of the Advisory Board [or a committee of the Board contemplated in subsection (1), the Department or the Board as the case may be, assumes and must perform the functions of the Board or the committee of the Board as the case may be, in terms of this Act] the Minister must appoint an interim Advisory Board consisting of at least four persons listed in paragraphs (a) to (g) of subsection 7(2).

(3) The interim Advisory Board assumes and must perform the functions of the Advisory Board in terms of this Act.

(5) The Minister must reconstitute the Advisory Board within six months of the appointment of the interim Advisory Board.


	Page 10

Line 9

New Clause 22
	CLSO is considering whether the correct parties are the Ministers given that the Intergovernmental Relations Framework Act’s section 35 speak of protocols entered into between organs of State
	Department 

22.
(1) The Minister may enter into an implementation protocol in terms of section 35 of the Intergovernmental Relations Framework Act, 2005 (Act No. 13 of 2005) with any organ of state that the Minister may deem appropriate , including -

(a)
the Minister responsible for environmental affairs;

(b)
the Minister responsible for home affairs;

(c)
the Minister responsible for labour; or

(d)
the South African Revenue Services.

New version agreed to:

22.
(1) The Minister may enter into an implementation protocol in terms of section 35 of the Intergovernmental Relations Framework Act, 2005 (Act No. 13 of 2005) with any organ of state that the Minister may deem appropriate , including --

(a)
the Minister responsible for environmental affairs;

(b)
the Minister responsible for home affairs;

(c)
the Minister responsible for labour; or

(d)
the Minister of Finance.


	Page 10

Line 9

New Clause 22
	It is recommended that the report is tabled only in the National Assembly. Only if it is clear that the NCOP has an interest in the consideration of the report would it be recommended that the report be tabled in both Houses.

It is further recommended that the content of the report be clarified


	Department: (3) The Minister must table a report before Parliament annually on the manner in which the one stop shop is being implemented and how the one stop shop contributes to the ease of doing business in a Special Economic Zone.

CLSO: (3) The Minister must annually table a report before [Parliament] the National Assembly [annually] on the protocols contemplated in Section 22 concluded and implemented as well as the implementation of [manner in which the] one stop [shop is being implemented and how the one stop shop contributes to the ease of doing business in a] shops in Special Economic [Zone] Zones.

New version agreed to:

(3) The Minister must table a report before Parliament annually on the conclusion and implementation of the protocols contemplated in Section 22 as well as the implementation of one stop shops in Special Economic Zones.

Committee’s version:

(3) The Minister must table a report in Parliament annually on the conclusion and implementation of the protocols contemplated in subsection (1) and the implementation of one stop shops in Special Economic Zones.


	Page 11

Line 9

Clause 23(5)
	"In consultation"? That means the Minister of Finance MUST agree before dti can proceed.
	Department (renumbered clause – now 24(4)

“ The Minister may, in consultation with the Minister of Finance, prescribe the type of service and business that may be located in a Special Economic Zone in order to achieve the purpose of Special Economic Zones set out in section 4.”

Agreed to “after consultation”


	Page 11 

Lines 26, 30 and 33

Clause 24(1)(a), (b) and (c)
	The licensee is dependent on the relevant authority (National Treasury / Provincial Treasury / Municipal Council / CIPC) to establish the entity. The licensee can apply for the establishment only.
	CLSO: (renumbered clause)

“25.
(1) Upon designation of an area as a Special Economic Zone, the licensee must in consultation with the relevant authority establish an entity to manage the Special Economic Zone”

Agreed to retain the clause as proposed by the dti in its amended version, subject to consultation with National Treasury on the process to establish such an entity.


	Page 11 

Lines 26, 30 and 33

New Clause 24(7)
	A proposal to assist the licensee should the establishment of the entity be delayed
	CLSO (renumbered clause) 25(7) Nothing in this Acts precludes the Licensee from entering into any pre-incorporation agreements on behalf of the Special Economic Zone entity to further the development and management of the Special Economic Zone.

Team to draft a proposal

	Page 12

Line 14

Clause 27(1)(a)
	Recommend that it be clear which entity’s financials are required.
	Bill: (renumbered clause)

“28.
(1) A Special Economic Zone Board must—

(a)
keep full and proper records of its financial affairs;”

CLSO: “(a)
keep full and proper records of [its] the financial affairs of the Special Economic Zone entity contemplated in section 25;”
Agreed to CLSO version without amendments



	Page 12

Line 38

Clause 28(1)
	Re (1): It is recommended that consultations be held with all affected parties. In practice it might be the same people, but the Bill establishes separate identities for each role player and thus each must be identified. It can be accepted that consultation with the SEZ Board constitutes consultation with the SEZ Entity, but it cannot be assumed to be consultation with the shareholder of the SEZ Entity (the Licensee) as well.

Re (2): One of the powers of an administrators is the power to terminate valid contracts that may be to the financial detriment of the company. Although dti has confirmed that contracts will not be affected, it is recommended that provision be made for this power as it is a fundamental power that an administrator must have.

Re (3): Although the reason for this drastic intervention is clear, it is still a drastic step that severely affects the rights of the Entity and the Licensee. Consultation, even if after the fact, must be done.


	Department: (renumbered clause)

29.
(1) The Minister may, after consultation with the Advisory Board and the [licensee] Special Economic Zone Board concerned, appoint an administrator to take over the administration or to perform the functions of a [licensee] Special Economic Zone Board if—

CLSO: 29.
(1) The Minister may, after consultation with the Advisory Board, [and the] the licensee and the Special Economic Zone Board concerned, appoint an administrator to take over the administration or to perform the functions of a [licensee] Special Economic Zone Board if—

...

(2) The Minister must publish a notice in the Gazette appointing an administrator and in that notice the Minister must determine the powers and duties of the administrator: Provided that the administrator may only cancel an agreement after due inquiry and consultation with the affected parties, Advisory Board and Licensee.
(3) The Minister may act in terms of subsection (1) without consulting the Advisory Board, Special Economic Zone Board and the licensee concerned if there is financial mismanagement of that Special Economic Zone and the delay caused by the consultation would be detrimental to the functioning of that Special Economic Zone: Provided that the Minister after consultation with the Advisory Board, the Licensee and the Special Economic Zone Board concerned, must review the appointment within 90 days of appointment of the administrator.

Amended version agreed to:

29.
(1) The Minister may, after consultation with the Advisory Board, [and the] the licensee and the Special Economic Zone Board concerned, appoint an administrator for the account of the Special Economic Zone Entity, to take over the administration or to perform the functions of a [licensee] Special Economic Zone Board if—

...

(2) The Minister must publish a notice in the Gazette appointing an administrator and in that notice the Minister must determine the powers and duties of the administrator:
(3) An administrator must, after –

(a) having reviewed the terms and conditions of the Special Economic Zone license and operator permit; and

(b) due inquiry and consultation with the affected parties, Advisory Board and Licensee, 

cancel any agreement that is in contravention of the terms and conditions of the Special Economic Zone license or Operator Permit.

[(3)] (4) The Minister may act in terms of subsection (1) without consulting the Advisory Board, Special Economic Zone Board and the licensee concerned if there is financial mismanagement of that Special Economic Zone and the delay caused by the consultation would be detrimental to the functioning of that Special Economic Zone.

(5) DTI to provide a clause that deals with subsequent consultation and review of the appointment.

(6) Once the Minister is satisfied that the Special Economic Zone Board is able to perform its functions effectively, the Minister must terminate the appointment of the administrator.

Committee version:

(2) The Minister must publish a notice in the Gazette appointing an administrator and in that notice the Minister must determine the powers, [and] duties and  the term of appointment of the administrator:
Drafters to draft a clause for the administrator’s costs to be for the account of the SEZ Entity.


	Page 13

Line 1

New subclause 29(2)(b)
	It is recommended that the word “representations” be replaced. The concerns with “representations” are:

· The SEZ license is not a license in the normal sense of the word. Representations bring an image of authority and subordinate to mind, rather than a relationship in which the authority is directly benefiting (economic policy being accomplished – FDI; growth of the economy etc)

· Representations are made iro fines already imposed. It seems as if the decision to remove designation has already been made.
	Department: (Renumbered clause)

30 (2) Before withdrawing a designation in terms of subsection (1), the Minister must—

(a)
inform the affected licensee, Special Economic Zone Board, operator and businesses located in the Special Economic Zone of the intention to withdraw the designation and the reasons for the intended withdrawal; and

(b)
give the affected licensee, Special Economic Zone Board, operator and businesses 30 days to make representations to the Minister.

CLSO: (b)
give the affected licensee, Special Economic Zone Board, operator and businesses 30 days to [make representation] submit written comments to the Minister.

Or
(b)
consult with the [give the] affected licensee, Special Economic Zone Board, operator and businesses within the next 30 days to [make representations to the Minister] consider the need for withdrawal or any alternative measures that may be taken.

Agreed to 
“ (b)
give the affected licensee, Special Economic Zone Board, operator and businesses 30 days to [make representation] submit written comments to the Minister.

(Also see Clause 36(2)(b) – same principle)


	Page 13

Line 7

Clause 29(3)(b)
	New issue
Renumbered clause 30(3)
	Agreed to new version

(3) The lawful activities of any business located within a Special Economic Zone that [—

(a)]
has entered into a written agreement with the operator[; or

(b)
is situated in the custom controlled area of that Special Economic Zone and has been authorised by any registration or licence issued in terms of the Customs and Excise Act, 1964 (Act No. 91 of 1964), ]
are not affected by the  withdrawal of the designation of that Special Economic Zone in terms of this section.


	Page 13

Line 43

Clause 32(1)(c)
	The Licensee has to show that it has access to sufficient capital to develop, operate, manage and administer the SEZ (Clause 22(3)(a) – now renumbered to clause 23). It is unclear why the Operator must also have access to sufficient funds or as is required actual capital.
	CLSO: (renumbered clause)
33.
(1) An applicant for an operator permit must—

...

 (c)
have access to sufficient capital and expertise to develop, operate and manage a Special Economic Zone; and 

Agreed to:

“(c)
have sufficient [capital] financial resources and expertise to develop, operate and manage a Special Economic Zone; and “


	Page 15

Line 3

Clause 35(1)(c)
	A concern was raised that the Commissioner of SARS may notify the Minister, dti of a contravention that would not require the suspension or withdrawal of the operator’s customs privileges, but which may prompt the Minister to withdraw or suspend the operator permit.
	CLSO: (renumbered clause)

36.
(1) The Minister may withdraw or suspend an operator permit if the operator—

...

 (c)
contravenes or fails to comply with the customs and excise rules and procedures that are applicable to that operator and the Commissioner of the South African Revenue Services [notifies] requests the Minister accordingly; or

Agreed to delete paragraph (c) of clause 36(1) in full. It is covered by paragraph (b).


	Page 15

Line 5

Clause 35(2)
	It is recommended that consultation be with all affected parties before an operator’s permit is suspended or withdrawn. The operator is contracted by the SEZ Board. A suspension of the Operator’s permit will affect the SEZ Board – even if only iro measures to take once the permit is suspended.  As this affects the entity, it affects the shareholders, i.e. the Licensee.
	CLSO: (renumbered clause)

36.

(2) Before suspending or withdrawing an operator permit in terms of subsection (1)(a), (b) or (c), the Minister must—

(a)
inform the affected Licensee, Special Economic Zone Board and operator of the intention to withdraw or suspend the operator permit and the reasons for the intended withdrawal or suspension; and

(b)
give the affected Licensee, Special Economic Zone Board and operator 30 days to submit written comments to the Minister.

Drafters to draft a clause for notification of the SEZ Board.


	Page 15

Line 20

Clause 36(1)
	A new requirement is proposed. The operator cannot be allowed to transfer its permit to a third party without the SEZ Board knowing and approving as it is the SEZ Board that contracts with the Operator.
	CLSO (renumbered clause)

37.
(1) An operator may transfer an operator permit to another person, if such other person—

(a)
applies to the Minister for a transfer in terms of the provisions of this section; [and]

(b)
satisfies the requirements for an operator permit in terms of this Chapter; and
(c)    is supported in its application by the Special Economic Zone Board.

Agreed to a new version

37.
(1) An operator may, subject to section 31(1),  transfer an operator permit to another person, if such other person—

(a)
applies to the Minister for a transfer in terms of the provisions of this section; and
(b)
satisfies the requirements for an operator permit in terms of this Chapter.



