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(b) The proposed amendment in light of the draft General Data Protection
Regulation of the European Parliament and of the Council.

Legal Framework

4. The Protection of Personal Information Bill {898—2009] {the Bill) seeks,
among others, to promote the protection of personal information processed
by public and private bodies and to introduce certain conditions so as fo
establish minimum requirements for the processing of personal information.
Clause 38 of the Bill provides for exemptions in respect of certain functions
when personal information is processed. Clause 38 provides as follows:

(1) Personal information processed for the purpose of discharging a relevant function is
exempt from sections 11, 12, 15 and 18 in any case fo the extent to which the
apptlication .of those provigions to the personal information would be likely to
prejudice the proper discharge of that function.

(2) “Relevant function” for purposes of subsection {1}, means any function—
(a) of a public body; or

{b) conferred on any person in terms of the law, which is performed with the view to
protecting members of the public against—

(i} financial loss due to dishonesty, malpractice or other seriously improper
conduct by, or the unfitness or incompetence of, persons concerned in
the provision of banking, insurance, investmeni or other financial
services or in the management of bodies corporate; or

(ii) dishonesty, malpractice or other seriously improper conduct by, or the
unfitness or incompetence of, persons authorised to carry on any
profession. or other activity.
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Discussion

7. The current provisions of clause 38 provide that personal information
processed for the purpose of discharging a relevant function is exempt from
sections 11,1 12,2 153 and 184 in any case to the extent to which the
application of those provisions to the personal information would be likely to
prejudice the proper discharge of that function. The exemption applies, to the
extent applicable, to a broad range of activities in the Bill.

8. For the purposes of the clause, “relevant function”, means a pubiic body or
any function conferred on any person in terms of the law which is performed
with the view to protecting members of the public against specified improper
actions.

9. The FSB argues that the definition of “relevant function” is not adequate to
cover the tasks that it carries out as their tasks are not limited to the
protection of the public. Their proposed amendment will define “relevant
function” to include protecting the integrity, stability or soundness of financial
institutions or markets.

10.The DOJCD is of the opinion that the FSB may in terms of the current
provisions carry out its mandate unhindered. Both the proposed amendment
by the FSB and the argument by the DOJCD are legally acceptable.
Therefore, a decision to accept or reject the proposed amendment is solely a
palicy choice.

11.However, that said, the existing provisions in clause 38 may be adequate to
address the concerns raised by the FSB. Instead of relying on the exemption
in terms of clause 38(2)(b), the FSB may more appropriately be exempted in
terms of clause 38(2)(a).

' Consent, justification and objection

2 Collection direstly from data subject

? Further processing to be compatibie with purpose of collection

* Netification to data subject when collecting personal information
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16.The proposed amendments to the European Union Data Protection Directives
are still under discussion and | therefore cannot provide a conclusive opinion
as to impact of the intended amendments will have on the Bill until the
Directives are finalised. However, in general the proposed amendments to
the EU Directives seek to increase data protection standards.

17.The Directives provide that the compliance with the obligations is mandatory
for any transfers of personal data fo third countries or international
organisations, including onward transfers. Further, the Directives sets out the
criteria, conditions and procedures for the adoption of an adequacy decision
assessment of an adequate or not adequate level of protection include
expressly the rule of law, judicial redress and independent supervision. The
article now confirms explicitly the possibility for the Commission to assess the
level of protection afforded by a territory or a processing sector within a third
country.

18.Hence, affording further exemptions from the Bill may run into conflict with
the EU Directive,

Conclusion

19.Clause 38(2)(a) brovides a similar exemption for the FSB as in its proposed
amendment. Any amendment {o clause 38(2)(b) may therefore have a
negligible effect and not change the status quo. However, such an
amendment is a policy choice that may be made by the Committee.

Ms SS Isaac

Parliamentary Legal Adviser






