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THE CRIMINAL PROCEDURE AMENDMENT BILL [B26B 2012]
1. Purpose of Bill

In terms of the South African Constitution of 1996, every person is equal under the law and has the right to (a) equal legal protection and benefit of the law,
 (b) not to be deprived of freedom arbitrarily or without just cause,
 (c) a fair trial and to be presumed innocent until proven guilty
; and (d) appeal or to have a matter reviewed by a Higher Court.
 While every right is subject to limitation under s36 of the Constitution, the right of an accused to have an appeal dealt with in the shortest possible time is ancillary or supplementary to these rights, as delays that are unreasonable and without just cause (as mentioned in the Memorandum on the Objects of the Bill) will result in these Constitutional rights being ineffective.  

The Criminal Procedure Amendment Bill seeks to amend section 316(10)(c) and section 316(12) of the Criminal Procedure Act 51 of 1977 (CPA) by: 

· not requiring the Supreme Court of Appeal (SCA) to request a record of proceedings if the appeal is against sentence only; and

· giving a discretion to the SCA to decide whether it was ‘in the interests of justice’ to request the full record or merely a portion of the record if this was not submitted in terms of s316(c); and under the following circumstances listed in the proposed section 316(10)(c)(i) to (iv):
  
· An accused was represented during trial but no longer had legal representation.

· The accused and the prosecutor had agreed on not placing the record before the High Court but taking into account that not all accused persons will be able to determine whether the record will be required.

· The absence of a record could perpetuate an error made by a magistrate despite the fact that appeals on sentences only did not require records, as the judgment of the magistrate on the merits and sentence and the petition could reveal matters that could be favourable to the accused and impact on the sentence. 

· The prospects of success on appeal in these cases can be determined from the record. 

2. Challenges caused by section 316 of CPA

The current wording of section 316(10) of the CPA states that a notice of a petition of appeal to the Supreme Court of Appeal must be accompanied by copies of the—

(a) application or applications that were refused; (b) the reasons for refusing the application or applications; and (c) the record of the proceedings in the High Court in respect of which the application was refused.

According to the Memorandum on the Objects of the Bill, the current wording of section 316(10)(c) poses the following challenges in the processing of appeals: 

· Delays caused by having to wait for the record of proceedings and the consequent injustice caused to applicants who have to wait unreasonably long for matters to be decided.

· Delays may result in appellants being detained in prison or released on bail, without justification.

· The costs of obtaining court records can run into millions of rand and may be completely without justification and unaffordable to most appellants. 
3. Issues for consideration 
The Constitution contains various protections to safeguard the rights of an accused person. The needs of the court to streamline and speed up the appeals process must therefore be weighed up against the rights of an accused to have a fair trial and consequently a ‘fair’ appeal. Could a speedier process possibly be detrimental to the accused? 

In its submission on the Bill the Legal Resources Centre expressed the opinion that the rights of an accused will be detrimentally affected by the proposed amendment. On the other hand there is also a need to make provision for judicial discretion to allow the SCA to decide whether or not a record of proceedings will be required if this was not submitted in terms of s316(10) of the CPA.   
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� section 12
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� section 35(3)(o)


� These are the same circumstances as those listed in the 2007 Constitutional Court case of State v Shinga, O’ Connell v the State 2007(4) SA 611(CC) in which it was stated that a full record of proceedings was required in an appeal to re-evaluate the conviction or sentence of an accused person. The court therefore held that the exceptions listed in section 316 of the CPA were unconstitutional. These exceptions were subsequently deleted when section 316 was amended by the Judicial Matters Amendment Act of 2008. 
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