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COMMENTS ON THE DANGEROUS WEAPONS BILL [B37B – 2012]

1. INTRODUCTION

The Dangerous Weapons Bill was introduced in Parliament following a finding by the Constitutional Court that required Parliament and the Department of Justice and Constitutional Development to take legislative steps to rationalise the Dangerous Weapons Acts of the former Transkei, Bophuthatswana, Venda, and Ciskei (TBVC). This was due to the fact that the Constitutional Court had been approached to confirm the judgement of the Mthatha High Court that declared the applicability of section 4 of the Dangerous Weapons Act (Transkei) in Transkei to be unconstitutional and required that uniform legislation had to be introduced to regulate dangerous weapons in South Africa. 

The following sections discuss selected issues as reflected in the Bill for consideration by the Select Committee on Security and Constitutional Development, 

2. OBJECTIVES OF DANGEROUS WEAPONS BILL [B37B – 2012]

The Bill seeks to:

· Repeal all Dangerous Weapons Acts (and not merely the ones applicable in the former TBVC states). 
· Amend the Regulation of Gatherings Act,  205 of 1993 by extending the categories of dangerous weapons prohibited at gatherings; 
· Criminalises the possession of a dangerous weapons; and 

· Criminalise the intended use of dangerous weapons by setting out criteria to determine this. 
3. AMBIT OF BILL IN LIGHT OF REQUIREMENT OF THE CONSTITUTIONAL COURT

The Memorandum on the Objects of the Bill notes that the High Court ‘did not declare section 4 of the Dangerous Weapons Act (Transkei) to be unconstitutional, but only the applicability thereof in the former Republic of Transkei’. It thus makes sense that the bill repeals the Dangerous Weapons Acts of the former TBVC states. 

3.1
Amendment versus Repeal 

It is not clear why the Bill repeals the Dangerous Weapons Act, 1968 that applied in the rest of South Africa in totality, as opposed to (a) repealing its applicability in the former TBVC states and/or (b) amending this Act to align it with relevant legislation like the Regulation of Gatherings Act and the Firearms Control Act 60 of 2000.

3.2
Mischief the Bill wants to address

(a)
Dangerous weapon versus ‘object’ and ‘dangerous object’

The Bill attempts to legislate for situations when persons can be attacked with an object that is not ordinarily used as a weapon, but which nonetheless can inflict serious bodily and even deadly harm. When the Bill was introduced the definition assigned to ‘dangerous weapon’ referred to ‘any object, other than a firearm, designed as a weapon and capable of producing death or serious bodily harm’. The Portfolio Committee on Police amended the definition of dangerous weapon by removing the words ‘designed as a weapon’. The reasoning was that any object has the potential of being used as a dangerous weapon, irrespective of whether or not it was designed as such. There was also a submission to the Portfolio Committee that where household items like crockery had been used in domestic violence cases to inflict serious bodily harm, this often attracted lighter sentences because these objects were not regarded as dangerous weapons.

It is not clear why a firearm is excluded from the definition of dangerous weapon when it is clearly a dangerous weapon. The omission of the words ‘designed as a weapon’ perhaps unnecessarily widens the ambit of the Bill to almost any object which could lead to unintended consequences and has nothing to do with the mischief the bill wants to address. The intention of the Bill should remain focused on a ‘dangerous weapon’ as any other object used to inflict harm or death can still be regarded as a ‘dangerous object’ depending on the circumstances of the case when the court weighs up the facts against the elements needed to prove the commission of a crime (criminal act, intention, motive, opportunity, proportionality, reasonableness) and assessing liability. This would also cover those domestic violence cases where household objects have been used in an assault or killing.

· Recommendation

The definition should perhaps employ a combination of the definitions of ‘dangerous weapon’ used in the United Kingdom, United States and Australia, and should include a firearm as defined in the Firearms Control Act No 60 of 2000, and make reference to objects made or adapted to cause injury, as well as an object that is not ordinarily capable of inflicting death or bodily injury but which closely resembles such an object (for e.g. imitation firearm); or which has been used in a manner that created the impression that the object was such an object (e.g. hands in pocket as if holding a gun).
(b)
Provisions already sufficiently covered in existing legislation
The Constitutional Court required Parliament and the Department of Justice and Constitutional Development to rationalise legislation on dangerous weapons. Submissions also pointed out that what the Bill seeks to do may already be sufficiently covered under other legislation like the Regulation of Gatherings Act, and the Firearms Control Act. . 

(c)
Updating the items to be included under the definition of ‘dangerous weapon’

It might be more appropriate to amend the Dangerous Weapons Act, 1968 and the Gatherings Act to make reference to appropriate sections in the Firearms Control Act referring to airguns, imitation firearms, etc. 
(d)
Possession versus intended use

Regarding the factors the bill sets out under clause 3(2) to determine whether an object was intended to be used as a dangerous weapon, namely the (i) place and time where the person was found; (ii) general behaviour of the person, including the making of any threat or intimidatory behaviour; (iii) manner in which the dangerous weapon, firearm, replica or imitation firearm is carried or displayed; (iv) whether the possession of the dangerous weapon, firearm, replica or imitation firearm was within the context of drug dealing, gang association or any organised crime activity; or (v) whether the person in whose possession the dangerous weapon, firearm, replica or imitation firearm was found, was at the time part of a group: 

· This sub-clause is firstly superfluous or unnecessary; and 
· secondly refers to factors (to determine whether an object was intended to be used as a dangerous weapon) that should be taken into account by the court and not a police officer as it gives discretion to a police officer that is possibly open to abuse.

4. NON-COMPLIANCE WITH THE PROVISIONS OF THE FIREARMS ACT: SAPS TASK TEAM AND MEDIA EXPOSE
It may be of interest for the Committee to note that on 23 May 2013 the Minister of Police announced the names of a task team that will head up an inquiry to investigate allegations that:

· Certain dealers are not complying with the provisions of the Firearms Control Act , and have been withholding the entire deposit or a portion thereof paid by fire-arm licence applicants when the application is refused or where the refusal is subject to an appeal. 

· Certain dealers also allegedly sell or dispose of firearms for which a deposit has been paid to another person while the application for a firearm is still pending.  
· Certain defective firearms that are used for self-defence purposes, like Norincos and Lorcins, are sold or offered mainly to black applicants. 
The task team will also investigate the alleged collusion between certain firearms dealers and certain members of the Central Firearm Registry in the SAPS to delay the processing of fire-arms license or refuse license applications for self-defence purposes.

SABC News also broadcast an exposé on 23 May 2013 that showed how the public can bypass the lengthy process of applying for a firearms license by buying, for example, a training certificate (which is one of the last requirements needed to obtain a competency certificate from the police) for as little as R1100.
 In terms of the current process applicants must be able to demonstrate that they understand the Firearms Control Act, whereafter their knowledge of the Act and of firearms must be assessed at a training institute. Only after completion of training on the firing of a firearm can a training certificate be issued. This is followed by an application to SAPS for the issuing of a competency certificate and a gun license. 

These recent developments have shown that there is a need to strengthen existing measures and safeguards pertaining to firearms dealers and the issuing of firearms licenses. The Firearms Control Act of 2000 requires a dealer’s licence in order for someone to trade in any firearm or ammunition. He or she must also comply with certain duties and can only trade on the premises specified in the dealer’s license. Only persons who have the appropriate competency certificate can trade in firearms or ammunition on a dealer’s behalf. The Act also requires dealers to keep certain prescribed registers with prescribed information at the premises specified in the dealer’s license. 
5.
RECOMMENDATIONS
The following recommendations may be considered:

· Parliament and the SAPS must actively monitor the firearms industry’s compliance with legislative prescripts; and regular reports must be made to Parliament in this regard. 

· Parliament must also be appraised of the progress and findings of the SAPS enquiry into the firearms industry currently underway.

· Whether it might not be more appropriate to amend existing legislation to also make reference to the relevant sections in the Firearms Control Act that refer to air guns, imitation firearms, etc in order to update the list of items to be included under the definition of ‘dangerous weapon’. 
· Parliament and the Department of Justice and Constitutional Development are required by the court to rationalise legislation on dangerous weapons – it is noted that the Bill was not referred for conferral to the Portfolio Committee on Justice and Constitutional Development as the Parliamentary Committee overseeing the Department of Justice and Constitutional Development in the National Assembly. This is most likely due to the fact that the Bill was introduced by the Minister of Police and not the Minister of Justice and Constitutional Development. Although there is no duty on the Select Committee to confer with the Portfolio Committee on Justice and Constitutional Development, it might be prudent for the Select Committee to consider inviting comments from the Portfolio Committee on the Bill.

· Some submissions received on the Dangerous Weapons Bill pointed out that existing legislation, like the Gatherings Act and the Firearms Control Act, may already sufficiently deal with what the Bill seeks to do. The Committee should therefore consider whether the objects of the Bill are sufficiently covered in existing legislation or alternatively whether such legislation can be amended to give effect to the objects of the Bill within the requirements as set out by the Constitutional Court.
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