Special Economic Zones Bill – Summary of Submissions
1. Introduction

The Special Economic Zones (SEZs) Bill [B3-2013] was gazetted on 1 March 2013 and introduced in Parliament on 5 March 2013. The purpose of the Bill is to:

· Provide for the designation, promotion, development, operation and management of Special Economic Zones; 
· Provide for the establishment of the Special Economic Zones Advisory Board; 
· Empower the Minister to establish the Special Economic Zones Fund; 
· Regulate the application, issuing, suspension, withdrawal and transfer of Special Economic Zone operators permits; and
· Provide for functions of Special Economic Zone operators.
The Portfolio Committee on Trade and Industry invited written submissions from identified stakeholders. The following submissions were received: 
· Business Unity South Africa (BUSA) [SEZ 2013/10]
· Centre for Development and Enterprise (CDE) [SEZ 2013/3]
· Chemical and Allied Industries’ Association (CAIA) [SEZ 2013/9]

· East London Industrial Development Zone (ELIDZ) [SEZ 2013/5]
· Free Market Foundation (FMF) [SEZ 2013/8]

· Minerals Processing and Beneficiation Industries Association of Southern Africa (MPBIASA) [SEZ 2013/4]
· Paul Hjul [SEZ 2013/6]
· Richards Bay Industrial Development Zone (RBIDZ) [SEZ 2013/2]
Their comments are categorised into general concerns and specific issues related to the proposed amendments and are summarised below.

2. General concerns

	Concern
	Stakeholder comments
	LS Comments

	
	· VIABLE ZONES DEVELOPMENT AND DELIVERY MODEL:  ....
As these two elements will drive competing focuses and performance areas within the SEZ Programme. A question that the draft SEZ Bill evokes is whether room is left under the SEZ regime’s prescribed legislative institutions, processes and intended controls for economic Zones to access, shape and electively deploy an assortment of complementary government support and enablement programmes in order to respond fully and effectively to their relevant local/provincial industrial imperatives? 
	CLSO: Although the Bill provides for a SEZ Fund (clause 20) and Support Measures (clause 21), nothing in the Bill prohibits an SEZ licensee or operator from applying for other Government funding. Being a National / Provincial Government Business Enterprise or Municipal, it might be necessary to obtain permission from Treasury before sourcing funding from the private sector.

	
	· SEZs must be thought of as “offshore”, that is, for relevant purposes, as not being in the host country. Therefore, they should not be subjected to laws, policies and taxes that discourage, in the country as a whole, the kind of investment envisaged for SEZs. 
	Dti to comment on likelihood and challenges on removing SEZs from South Africa.
CLSO: It is dangerous to remove an entity or an area from the application of South African Laws. That would necessitate a whole new body of laws having to be created for such an entity or area. For example, a general clause that releases designated zones from the laws of South Africa will mean that criminals can flee to such a zone and escape justice. The entity or area must be subject to South African laws, but exceptions could be created. This however requires consultation with the Departments concerned and interests must be weighed eg. labour laws, tax laws, environmental laws. Unless such consultations have been undertaken and agreements reached (so as to not disturb the balance of policies operational in South Africa), this Bill cannot provide for such exceptions. It would also not be recommended that such exceptions are done by way of delegated legislation.


	
	· Property rights: SEZs should have secure and freely tradable property rights. 
	CLSO: Save for having to prove ownership and control at the application for designation, and having to comply with the relevant financial legislation (PFMA, MFMA) there is no prohibition on how the SEZ must control its assets.


	
	· SEZs on the whole enjoy less regulation and promote economic activity in part by promoting economic and market freedom, while the DTI’s approach has been extremely interventionist. Nothing in the legislation suggests that firms considering entry into an SEZ will not find themselves subjected to high scrutiny from the Competition Commission and so on. 
	CLSO: The entity or area must be subject to South African laws, but exceptions could be created. This however requires consultation with the Departments concerned and interests must be weighed eg. labour laws, tax laws, environmental laws. Unless such consultations have been undertaken and agreements reached (so as to not disturb the balance of policies operational in South Africa), this Bill cannot provide for such exceptions. It would also not be recommended that such exceptions are done by way of delegated legislation.



	
	· The greatest area of criticism of the Bill is its failure to provide for any departure from the major shortfalls in the South African labour market. Whilst we cannot create a situation in which there are areas of South Africa where the abuse of workers is permitted with impunity and where the constitutional rights find no application, it is almost universally recognized that our labour market is in a state of disarray and does not work. In reality, the cost of labour is kept high because of the regulatory framework and these high costs fuel unemployment; paradoxically, resulting in workers receiving lower wages. Specific geographical areas are well suited to provide for an alternative framework (One Constitution, Two Implementations) and that a process where greater freedom of contract is greatly needed. This does fall more properly to the consideration of the structures responsible for labour regulation and therefore the SEZ Bill should not include departures from existing labour law. 
	CLSO: The entity or area must be subject to South African laws, but exceptions could be created. This however requires consultation with the Departments concerned and interests must be weighed eg. labour laws, tax laws, environmental laws. Unless such consultations have been undertaken and agreements reached (so as to not disturb the balance of policies operational in South Africa), this Bill cannot provide for such exceptions. It would also not be recommended that such exceptions are done by way of delegated legislation.

The comment that exemptions should fall to the relevant Minister, is supported.



	
	· Arrangements for dispute resolution between SOEs and investors be settled by way of international commercial arbitration.
	CLSO: The Bill does not provide for the relationship between the Licensee / Operator and an enterprise settling in the SEZ. This relationship and thus arbitration can be agreed to in whatever agreement is reached between the Licensee / Operator and Enterprise.

	
	· The Committee either advance amendments to the Bill such as to exclude any municipal licensing regime on SEZs or, as a first prize, rejects the Draft Licensing of Businesses Bill in its entirety.
	CLSO: To exclude the Municipal Licensing Regime will require consultation. Unless dti has done so, this cannot be included into this Bill at this stage.

The Licensing of Businesses Bill is not before the Committee and cannot be decided on while considering the SEZ Bill.

	
	· The Committee interrogates the policies and attitudes of the Minister and Department for alignment with the National Development Plan.
	This is a matter for oversight

	
	· The attention of the labour structures of government be drawn to the potential which SEZs offer as localities where alternative labour arrangements can be made in line with the Constitutional labour rights.
	This can be dealt with in consultation with the PC on Labour


3. Specific issues
	Section in the Bill
	Description
	Stakeholder comments
	 

	1
	Inserts definition for “Board”: refers to the SEZ Advisory Board
	RBIDZ: The terms “Board” and “special economic zone board” may be confusing.
	CLSO: The definitions are clear. Both terms are descriptive of what is envisaged.

These two terms are applied consistently throughout the Bill

	1
	Inserts definition for “Department”: Department of Trade and Industry (DTI)
	RBIDZ: Should be more generic similar to the definition for Minister.
	CLSO: Disagree: The Department is known as the Department of Trade and Industry. Should this change, legislation or a directive will be issued that will change the name wherever it appears.

	1
	Inserts definition for “Director-General”: of the DTI or an authorised representative
	RBIDZ: Should be amended to read “the Director-General of the Department...”
	CLSO: Disagree: Providing for a representative in the definition is in order

	1
	New definition: “enterprise” or “special economic zone enterprise”
	RBIDZ: “‘zone enterprise’ means a person, other than a licensee or operator, who has been approved by the (operator/board/Minister) in terms of section 37 to locates its business within a special economic zone”.
	CLSO: Disagree with reservations: This term is not used in the Bill. Unless a proposal of RBIDZ to include this term in a subsequent clause is accepted, there is no rationale for including this definition.

	1
	Inserts definition for “licensee”: holder of an SEZ licence
	RBIDZ: Should be amended to read: “‘licensee‘ means a special purpose vehicle or public private partnership to which the Minister has issued a special Economic Zone licence”.
	CLSO: Disagree: Clause 22(1) stipulates the entities that may apply for designation and thus for a SEZ license. It is unnecessary to repeat these entities in a definition. Furthermore, clause 22(1) provides a broader scope of entities that may apply.


	1
	Inserts definition for “Minister”: of Trade and Industry
	RBIDZ: Can be amended to refer to “the Minister responsible for the administration of this Act” or “Minister in the National Government responsible for Industrial Development”.
	CLSO: Disagree: The definition is clear as is.

	1
	Inserts definition for “operator”: holder of an issued SEZ operator permit 
	RBIDZ: Should also take into account a licensee that operates its own zone.
	CLSO: It would not be recommended to amend the definition. If this proposal is acceptable in terms of the policy, this issue could rather be addressed in clause 30 [current clause to become 30(1) and a second subclause to be inserted to read “(2) Nothing contained in this Act prevents a licensee from assuming the role of operator in which event it will be deemed that the licensee was duly appointed in terms of this Act.”

	1
	Inserts definition for “person”: including trusts and foundations
	RBIDZ: It is unclear when the extended definition is meant to apply, as in certain cases such as the appointment of members of the Advisory Board, it would not apply.
	CLSO: Agree. Clauses 7, 9, 10,13,14 and 16 uses the word “person” in reference to a natural person, while clauses 31, 32, 36 and 37 refers to the word in relation to entities that may apply for an operator permit. It is recommended that the definition be amended to read “person in relation to an operator, includes a trust and a foundation.”

	1
	Inserts definition for “port of entry”: as ascribed in section 1 of the Immigration Act, 2002
	BUSA and CAIA: The original intent of the definition was to mean “a place designated as a place of entry for the control of vessels, aircraft, trains, vehicles, goods and persons entering the Republic”.
	The immigration Act reads: port of entry” means a place designated as such by the Minister where all persons have to report before they may enter, sojourn or remain within, or depart from the Republic;
CLSO: It may be necessary to reconsider the above definition as it appears to focus on people rather than goods. It is however difficult to foresee a port that will only clear goods.

	1
	Inserts definition for “public entity”: as ascribed in section 1, and listed in Schedules 2 and 3 to, of the Public Finance Management Act
	RBIDZ: Rephrase as “means a public entity as defined in section 1 of the Public Finance Management Act, 1999 (Act No. 1 of 1999) and listed in Schedule 2 or 3 of that Act”. 

	CLSO: Agree with minor amendments: “means a public entity as defined in section 1 of the Public Finance Management Act, 1999 (Act No. 1 of 1999) and listed in Schedule 2 or 3 to that Act”.”

	1
	Inserts definition for “Special Economic Zone Board”: board of directors of a SEZ licensee
	RBIDZ: As this board is not a legal entity it may not have directors but rather board members. Furthermore, to avoid confusion, the Committee may want to refer to the Zone rather than its board.
	CLSO: Disagree. 
Although the Companies Act uses the word “Director”, it is clearly defined in that Act. This indicates that the word normally may have a different meaning. The Oxford dictionary defines “director” as “a person who is in charge of an activity, department, or organization”. There is thus no legal impediment to referring to the members of a SEZ Board as Directors.

The instances where the Bill uses the phrase “SEZ Board” are specific to the functions of the SEZ Board and are not confusing at all.

	1
	Inserts definition for “support measures”: any incentive or other support provided by government or an organ of state
	RBIDZ: should possibly include the words “to a special economic zone, economic zone operator or special economic zone enterprise” 
	CLSO: Agree with minor amendments. Although the Bill deals with SEZs, SEZ Operators and SEZ Enterprises, it removes doubt if the definition is enhanced. It is recommended to read: “support measures includes any incentive or other support that may be provided

by any sphere of government or organ of state to a licensee, operator or enterprise established within a Special Economic Zone.”

	2
	Objects of Act: 

· Determination of  SEZ Policy and Strategy

· Establishment of SEZ Advisory Board and SEZ Fund

· Designation, promotion, development, operation and management of SEZs

· Regulatory measures and incentives for SEZs to attract domestic and foreign direct investment

· Establishment of a single point of contact or one-stop shop to deliver government services to SEZs
	BUSA and CAIA: s2(f) - While there is a need to address the legislative requirements facing new businesses, simply providing a single point of contact for lodging applications will not address the significant challenges faced by some businesses to efficiently process licensing applications. Therefore, they recommend alignment of the language in subsections 2(f) and 34(k) and that the details for practical implementation be discussed with potential investors to ensure that they will in fact make a difference.

ELIDZ: It is observed that while the Objects of the Act create a relevant, basis framework for government response in keeping with the guidance of the Preamble, its actual focus is essentially quite narrow and mechanistic. This is because it extends only to the provision of certain foundational elements. 

RBIDZ: The Bill should not reflect policy, as the Minister already has the power to make policy.
	Clause 2(f): “the establishment of a single point of contact or one stop shop that delivers the

required government services to businesses operating in Special Economic

Zones in order to lodge applications to various government authorities and

agencies and to receive information on regulatory requirements from such

authorities and agencies.”
Clause 34(k): “facilitate a single point of contact or one stop shop that delivers the required

government services to businesses operating in the Special Economic Zone in

order to provide simplified procedures for the development and operation of

that Special Economic Zone and for setting up and conducting business in that

Special Economic Zone”
CLSO: Agreed. The two clauses must be aligned so that the objects of the Act speak to its content.

	3
	Application of Act: to SEZs in South Africa
	The current Bill may underemphasise the special and targeted treatment that companies will receive within the SEZ in order to allow them to compete in the global market, and that it focuses too much on the role of the SEZ in uplifting a region. The Bill should focus, instead, on how to ensure that SEZs become a real economic success and, thereby, help create jobs that South Africa needs. The Bill should favour the development of a tailored economic regime within the SEZ that caters for the needs of specific sectors. 
	CLSO: Disagree. The requestor is calling for strategy, policy and implementation. The Bill aims to set up a framework that will enable dti to achieve these targets. The PC should via oversight address this concern.

	
	
	ELIDZ: Since applications for SEZs designation by Licensees will evidently be evaluated in relation to the satisfaction of the legislated Purposes of Special Economic Zones in Section 4(2), a test should be applied to the inclusion of categories and definitions in the current Bill to ensure that all ‘purpose’ instances for Zones as legitimised in sub-elements (a) to (h) of Section 4 are duly recognised, supported and enabled by the SEZ regime. This would require programme adaptability .... 
	CLSO: Disagree. As is pointed out, a number of “purposes” may exist. Clause 4(2) reads “...includes—“

That means that the list in clause 4(2) is not exhaustive.

	5
	Special Economic Zones policy:

· Minister may determine policy for the designation, promotion, development, operation and management of SEZs, after consultation with the Advisory Board

· Minister may review policy when necessary
	RBIDZ: Section 85(2)(b) of the Constitution of the Republic of South Africa, 1996, gives the President and Cabinet the power to make policy. Therefore this section is unnecessary. It is recommended that this section be amended to read: 

“Requirements for Special Economic Zones 
5. The Minister may, after consultation with the board and by regulation made in terms of section 40, prescribe requirements for the designation, promotion, development, operation and management of Special Economic Zones.”

	CLSO: Disagree. While it is so that this authority is already stipulated in the Constitution, nothing prohibits for this to be included in the Bill as well. It seems that the purpose of this clause is to make the duty of the Minister to consult with his / her advisory Board before determining such policy clear, as well as to stipulate the issues on which policy is required. The use of the word “may” is simply to indicate that the Minister does not have an obligation to make policy, but may do so whenever it is necessary, after having consulted with the Board if the policy relates to the issues identified.

	7
	Establishment of Special Economic Zones Advisory Board:

· Establishes SEZ Advisory Board

· Advisory Board consists of not more than 15 members representing: government, organised labour, organised business, civil society and independent persons on the basis of their knowledge and expertise relevant to SEZs
	BUSA and CAIA: s7(1)(j) – Does not support constituency-based representation on the Board, but rather members appointed based on their expertise linked to SEZs.

	CLSO: The Board is not an Executive Board as CAIA states. Even when considering applications, the Board only recommends to the Minister. The membership of the Board is targeted at joining expertise from the Departments that could assist in making SEZs successful. A form of intergovernmental co-operation.



	
	
	RBIDZ: The proposed composition of the entity is not in harmony with the King III report as the majority are not independent; although this is not law. To avoid the issue of certain ex officio members serving longer than the Bill allows or being disqualified while still holding their positions, it is recommended that one of two approaches be followed: 
· Certain named persons be appointed ex officio but that the terms of service and disqualifications not apply; 

· The persons to represent the departments and entities be appointed by the Minister/Board of the entity concerned; or 

· The persons to represent departments/entities be nominated by the MEC/Board and appointed by the Minister, so that there is buy-in, especially where strategic decisions are needed. 
	CLSO: The Advisory Board is not an Independent Body. It is clearly aimed at bringing various role players in Government together in one room with certain experts on factors that pertain to the SEZs specifically.

CLSO. Agree. Clause 8(1) is problematic iro Clause 7(2)(a) to (i) as those members are appointed ex officio. It is recommended that clause 8 be amended to read:

“8.  8. (1) Members of the Board—

(a) appointed in terms of paragraphs (a) to (i) of sub-section 7(2) by virtue of their office, subject to section 10,  retain their membership for the period of their appointment in that office; and 

(b) appointed in terms of section 7(2)(j) or (k) –

(i) hold office for a period of five years from the date of their appointment by the

Minister; and

(ii) are eligible for reappointment on expiry of their term of office for only one

additional term of office.”

	
	
	· It is therefore recommended that section 7(2) read as follows: 

(proposed draft given)
	CLSO: Whether the relevant person designates the representative, or whether it is stated in the Bill , the end result is the same. These persons cannot be appointed without the concurrence of their superiors.

As clause 7(6) is retained, the relevant persons can in any event only designate one specific person, namely the DG.

	
	
	· Section 7(6) – It is recommended that the minimum level of Director-General be substituted by Deputy Director-General in case the Director-General becomes disqualified, in which case he or she can be substituted. The above provisions will make disqualifications for the 9 representatives of organs of state relevant. 
	CLSO: Agreed. It is of concern that the level of members of this body (that consists of 15 members) is quite high. This poses a risk for the body to actually constitute a quorum when meeting. But this is a policy matter for dti to comment on

	8
	Term of office of Board members: Five years with an option of reappointment for an additional term. However, the Minister may extend the period of all Board members for a maximum of 12 months.
	RBIDZ: 

· Independent public nominees should be re-nominated before their terms are renewed. 
· As 10 years is a fairly long time, it is recommended that no person serve more than two terms, rather than two consecutive terms. The current provision would allow a person to serve two terms, not be reappointed, but still be eligible to fill a vacancy that arises after a few weeks, after which another term can be completed. 
	CLSO: If good corporate governance measures are applied to the Board, a performance review of each member will be done, which performance review will inform the Minister’s decision to re-appoint. 

The clause does not state “consecutive terms”.

To make it clear that the Minister has a discretion to re-appoint, and make it clear that no more than two terms are allowed, it is recommended that clause 8(1)(b) be amended to read: 

“(b) [are eligible for reappointment] may be re-appointed by the Minister on expiry of their term of office for [only one additional term of office] no more than one more term.”

	
	
	· The terms of office of the Board members be stated as being subject to the clauses dealing with disqualifications and vacation of office. 
	CLSO: This is not necessary. It is only where confusion may arise as to whether the clause is relevant or not that it has to be inserted. However, there would not be a legal objection to inserting “subject to clauses 9 and 10...” in paragraph (a)

	9
	Disqualification from membership of Board: Provides criteria for disqualification
	RBIDZ:

· It is suggested that the words “or remain” be added after the words “be appointed” in the chapeau of clause 9. 

· A person who has or their family member has a financial interest in an SEZ operator or locator should not serve on the SEZ Board. This could be addressed by the insertion of paragraph 1(f) which reads: “(f) subject to subsection 10(3), has a conflict of interest contemplated in clause 13(3).”
	CLSO: Agree with an amendment. It is recommended that clause 9’s intro paragraph read: 

“A person may not be [appointed as] a member of the Board if that person—

	10
	Vacation of office and filling of vacancies on Board: Allows for members to resign or for their appointment to be terminated. Any vacancy must be filled within three months for the remainder of that term.
	RBIDZ: 

· Organs of state should be able to substitute, replace or end the periods of service of their nominees on the Board.
	CLSO: Disagree: As the nominee is the DG, that will automatically happen should the DG resign. The Bill does not provide for any other employee to be nominated so only the 1 official per entity can be nominated

	
	
	· A Board member also vacates office at the end of his/her term of office. 
	CLSO: Disagree: At the end of term the membership ends. Vacating the post indicates a termination of the membership due to other circumstances than the ending of the membership. However, this can be added to the list

	
	
	· As it is currently drafted a disqualified person can continue to hold office if they disregard the provision and fail to vacate their office (i.e. In section 10(1) replace “vacates” with “ceases to hold”).
	CLSO: Although this is a very technical argument, it would read better if vacate is replaced with “ceases to hold”.

	
	
	· Consideration may also be given to determining if the present provision is sufficient to cover a situation where the Board becomes dysfunctional and the Minister decides to replace the entire Board. I believe that the provision may be sufficient as the Minister will in any event have to decide on each member individually and supposedly can consult with the full Board as well as each member if (s)he intends to do so.
	CLSO: A provision can be proposed for removal of the full Board. This has become standard in Bills dealing with Boards.

	
	
	· Consideration should also be given to a situation where a Board member develops a conflict of interest which may continue or end depending on the circumstances
	CLSO: Disagree. In terms of good corporate governance the member will be expected to excuse him or herself for as long as the conflict is relevant. Should the conflict endure unreasonably, the member may be removed in terms of clause 10(1)(c) in the public interest and for just cause after consulting with the Board and hearing the member’s case.

	11
	Functions of Board: 

·  
	Hjul: The legislation does not permit the proposed advisory board to enter into partnerships with sibling authorities and that the department responsible for consular relations and international cooperation is not included in the list of represented government departments. The Board should ultimately be specifically charged with promoting regional cooperation of SEZs.
	CLSO: Disagree. This could be read into clause 11(2)(b)

	
	
	RBIDZ:  
· Should consider giving the advisory board some decision-making or executive role.
	CLSO: Disagree. The Board’s advisory nature is the reason why the different bodies can all be roped into its membership. Giving the Board decision making functions changes the whole set up of the Board and the set up will have to be reconsidered by dti.

	12
	Fiduciary duties of Board members: Stipulates requirements of Advisory Board members
	RBIDZ: Possibly add a paragraph (d) which states: 
“(d) must act with fidelity, honesty, integrity and in the best interests of the economic wellbeing of the Republic in exercising its duties in terms of this Act;.”
	CLSO: Disagree: Clause 13 already provides for a code of conduct to be approved by the Minister. This could be included in that code

	
	
	· It is recommended that the concepts of “partner” and “business associate” also be defined in Section13(5): 

(5) For the purposes of this section and sections 9 and 10 in relation to a member of the Board – 
(a) “business associate” means - 
(i) an employer; 
(ii) a partner in terms of a partnership agreement; 
(iii) a co-shareholder of a private company contemplated in section 20 of the Companies Act, 1973 (Act No. 61 of 1973); 
(iv) a co-member of a Close Corporation contemplated in section 2 of the Close Corporations Act, 1984 (Act No. 69 of 1984); 
(v) a fellow trustee of a trust; and 
(vi) a person to whom another person has granted or from whom another person has received a general power of attorney;

(b) “family member” means his or her parent, sibling, child, including an adopted child, or spouse, and includes a person living with that member as if they were married to each other, and any person separated from the member by no more than two degrees of natural or adopted consanguinity or affinity;

(c) “partner” means any party to a partnership agreement, entered into with the intention of making a profit).
	CLSO: “Business Associate” is only used in clause 13 and thus not relevant to clauses 9 and 10.  The terms “partner” and “business associate” are quite well known and need not be defined. However, if the Committee feels the detailed definition provided would avoid uncertainty, it can be included. It would however be recommended that the definition starts “business associate” includes—“  so as to avoid any type of business being overlooked.



	14
	Meetings of Board: 

· Provides for at least four ordinary meetings per year but may include special meetings convened by the Chairperson or the Minister

· Provides a definition of a quorum and procedures to run meetings
	RBIDZ:

· It is suggested that meetings also be recorded, as this will provide the most accurate form of back-up and can assist in settling disputes should there be a dispute regarding the minutes. 

· In the absence of the Board having any decision-making powers and it not being a legal entity, the need for provisions relating to voting and resolutions must be questioned. 
	CLSO: Recording meetings is a matter for corporate governance.

Making a recommendation to the Minister requires voting powers and making resolutions.

	19
	Dissolution of Board: If the Minister dissolves the Board or a committee of the Board, the Department or Board must assume the functions of the Board or Committee as the case may be
	RBIDZ: Should the Minister be able to dissolve a Board Committee where he or she has not dissolved the entire Board? It is recommended that clause 19(1) provide: 
“(1) The Minister may, when necessary, after consultation with the Board, dissolve the Board and, where the Board is dissolved, a committee of the Board, on any reasonable ground.”
	CLSO: A provision can be proposed for removal of the full Board. This has become standard in Bills dealing with Boards.

	20
	Special Economic Zones Fund:

· Minister with concurrence of Minister of Finance may establish the SEZ Fund to support the promotion and development of SEZs

· The SEZ Fund may be established from money voted by Parliament as part of DTI’s appropriation
	ELIDZ: A lesson learnt with the implementation of the IDZ Programme is that the development and sustainability of economic zones necessitates that government establish and guarantee a robust and predictable funding dispensation that is attuned to the type scale and typical timeframes of developmental projects entailed. Therefore, the introduction of the national SEZ Fund is welcomed. However, there is a lack of clarity regarding 
· the range of industrialisation activity that the Fund will support and the conditionality that will attach to such funds being disbursed.
· transitional financing aspects.


	CLSO: The concern of ELIDZ regarding the range of activities supported will be addressed by Clause 20(2) in that the Minister will make regulations.

	
	
	RBIDZ: It can be anticipated that the competition for funding will be fierce, particularly if there are an unlimited number of SEZs. This competition will involve both SEZs seeking to obtain a level playing field with competing SEZs and between SEZ locators.
	CLSO: Comment only, no response required

	
	
	RBIDZ: The Bill does not authorise that different incentives may be determined for different SEZs or categories of SEZ. To prevent legal challenges on the basis of uneven treatment such a clause may be necessary. This is a policy issue and there are both pros and cons to such a policy decision. On the one hand it can create an unlevel playing field between SEZs while on the other it can allow for more dedicated incentives (e.g. the incentives for an incubator differing from those where factories are to be built). 
	CLSO: Disagree. The Bill sets up a framework. When developing the support measures, the dti is enabled to develop measures as are required at the time. As to “discriminatory” incentives, such measures must be developed and considered by dti before implementation.

	21
	
	Sasol: Must make it clear that incentives are for green and brown fields.
	CLSO: Disagree. The Bill sets up a framework. When developing the support measures, the dti is enabled to develop measures as are required at the time.

	22
	Application for designation:

· The national or provincial government, a municipality, public entity, municipal entity or public-private partnership (PPP), acting alone or jointly, may apply for designation of a specified area as an SEZ

· The applicant must demonstrate that the designation will further government’s industrial development objectives

· Application must be in prescribed form and manner
	BUSA and CAIA: Allowing municipalities to apply for a licence to establish a SEZ may compromise service delivery to businesses in non-SEZ areas; and their poor financial statuses may not allow them to take on the related responsibilities of being a licensee. If municipalities are allowed, then municipalities failing to demonstrate a clean audit in the preceding year should not be considered.


	CLSO: No amendment required. Clause 22(3)(a) requires an applicant to have sufficient access to resources. If a Municipality had an audit query this must be taken into account when the application is considered. It is not necessary to include this into the Bill.

	
	The applicant must:

· Have sufficient access to financial resources and expertise

· Submit comprehensive feasibility study

· Indicate extent of ownership or control of area

· If PPP – indicate ownership structure
	· The section implies that only one of the spheres of government can apply for the designation of a zone and that zones proposed by private entities which are not involved in PPPs should not exist? (Gave considerations in support of the argument)

	CLSO: Disagree. The clause reads: “National government, a provincial government, a municipality, a public entity, a municipal entity or a public-private partnership, acting alone or jointly”

As to allowing private entities by themselves applying, is a policy matter. Dti to comment.

	23
	Designation of Special Economic Zones:

· Minister designates geographically defined area, on the recommendation of the Advisory Board, with or without conditions

· Minister may initiate application to designate in pursuance of national interests

· Minister may determine different categories of SEZs including:

· a free port;

· a free trade zone;

· an industrial development zone; or

· a sector development zone

· Minister may prescribe guidelines for each category of SEZ and conditions that may be imposed on SEZs

· Minister may prescribe types of service and business located in SEZs
	BUSA and CAIA: There may be cases where the proposal by the state entity applicant does not take into account, private sector plans for investment. If these were included in the demarcation, it will not only promote participation by private sector but also enhance potential success of the SEZ. Therefore, the designation intention should be gazetted for comment, to allow private sector investors in the vicinity of the proposed SEZ to make representations on the proposed boundaries. 

	CLSO: Agree. Provision should be made for consultation prior to designation. This is not only to ascertain whether private companies may wish to be included, but to ensure that the designation does not unfairly affect the rights of people.

	
	
	SEZs should be allowed their existing specific locations and also to expand opportunities especially where it is impractical for nearby businesses to relocate. 


	 CLSO: Agree, subject to policy. 

dti to comment on whether expansion of SEZs is acceptable ito the policy.

If expansion is acceptable, the Bill needs to provide for it. The Bill can at present be interpreted to “establish a new SEZ next to the existing SEZ”, thus expanding it. However, it would be better to simply provide for an expansion clearly.

	
	
	RBIDZ:

· Given the duplication of s22(6)(a) and s23(1), consideration may be given to combining s22 and s23. 
	CLSO: Agree with revised recommendation.  The duplication needs to be corrected. It needs to be deleted in one or the other clauses.

	
	
	 It is also suggested that the following two subsections be added: 

“(6) The Minister may, on recommendation of the Board, by notice in the Gazette increase or decrease the total landmass of the area designated as suitable for development as a Special Economic Zone. 
(7) The area designated as a Special Economic Zone need not be contiguous.”
	CLSO: 

· Expansion: Agree, subject to policy.
· Non contiguous: Agree, subject to policy 

dti to comment on whether expansion of SEZs is acceptable ito the policy.

If expansion is acceptable, and if it is acceptable that the area is not one large piece of land, the Bill needs to provide for it. The Bill can at present be interpreted to “establish a new SEZ next to the existing SEZ”, thus expanding it. However, it would be better to simply provide for an expansion clearly. No clear provision is made as to whether the land should be one mass, or may be separated in one area.

	24
	Governance and management of Special Economic Zones:

· National or provincial government or public entities: establish SEZ as business enterprise in terms of PFMA

· Municipality or municipal entity: establish SEZ as municipal entity in terms of MFMA

· PPP: establish SEZ as a company

· Licensee must appoint SEZ Board which is responsible for efficient governance and management of business of SEZ

· SEZ Board must comply with PFMA, MFMA or Treasury Regulations, whichever is applicable 
	RBIDZ:

· It must be questioned if it is essential that the application for an operator permit be made simultaneously with the application for designation as an SEZ? In many cases, the existing IDZs’ operators received permits after the zone was designated. Further, the Bill does not exclude the possibility of private sector zone operators. A sphere of government may want to first decide to see if the zone is designated before it spends the time to acquire or incorporate an entity to operate the zone. How can a “zone” contract with a proposed “zone operator” if the zone is not yet established as a legal entity (see section 24(1) and how can the promoters contract with a zone operator if the zone will be owned by a separate entity? 
· The Bill refers to the zone (or “special purpose vehicle”) or the PPP which should ultimately end up with both control of the zone and the licence to operate the zone. The position in the Bill where the land is controlled by the special purpose vehicle but the licensee is the shareholder of the special purpose vehicle is impractical and can result in the DTI taking over the operation of a provincial Department which is awarded an SEZ licence. 
	CLSO: See attached schematic. 

· It appears that 4 entities are provided for with 3 of them having interlinking / duplicated responsibilities. 

· The relationship between the Licensee and the SEZ Board is also not clear. A number of functions, including the appointment of the Operator could fit better under the SEZ Board.

· The relationship between the SEZ Board and the Operator is also not clear.

· It is further not clear whether these separate functions, could be captured in 1 entity (i.e. the operator also being the SEZ Board)
This must be corrected

	
	
	· At present, the IDZ zone operator is generally the “owner” of the zone, or, at the very least, the principal lessee of the property. The zone operator has some form of control of the land in the IDZ and in turn leases or subleases the land to locators. The locator’s lease is thus with the zone operator. In this regard, the current IDZ
	CLSO: As indicated above, the roles of the entities involved seem to duplicate each other and the relationship between each is not clearly defined. Uncertainty about control of land is one of the consequences that this lack of clarity has.

	
	
	· Section 24(1) provides that on designation of an SEZ, the applicant must establish the “zone” (i.e. not the SEZ Operator) as a national or provincial government business enterprise, municipal entity or company depending on the nature of the applicant. This creates a number of problems: 

· It must firstly be stated that the PFMA itself cannot be used to “create” a legal entity but allows for an entity created in terms of other legislation to be designated as a public entity if it meets certain requirements. 

· The PFMA specifically provides for companies to be listed in its schedules. 

· Similarly, the Municipal Systems Act also cannot be used to create an entity. 

· The applicant, if an organ of state, will need to both establish an entity and obtain its listing (if the PFMA applies). An entity created in terms of other legislation which falls under the “ownership-control” of a municipality is automatically deemed to be a municipal entity. 
	CLSO: Agree with reservations: A Government Business Enterprise can be established through application to National Treasury. Should National Treasury requires the Licensee to establish a company in terms of the Companies Act first, the licensee will have to comply. However, these requirements of National Treasury can change and it is thus not advisable to set these out in the Bill.

However, it is correct that the licensee cannot establish the Government Business Enterprise. The Bill must be corrected so that the Licensee applies to the relevant treasury. It is probably what is meant by the clause, but it is recommended that it be worded clearly.

	
	
	· It also appears that the zone, a geographic area, is sought to be established as a legal entity. Another possible interpretation of this is that the Bill envisages the creation of two separate legal entities, namely a legal entity which owns or leases the zone (section 24) and a separate entity which operates/manages the zone (section 28). If this is what is intended it is likely to complicate matters somewhat in terms of: 

· Ownership of the SEZ.

· Approval of locators in the zone.

· Application and security for loans.

· Leases for the locators.

· Security of tenure for a locator.

· Management of an SEZ by the owning entity without the assistance of a separate managing entity. 

· If two boards (of the “zone” and “SEZ Operator” respectively) were intended, appointment of the SEZ operator board and determination of some functions for this Board.
	CLSO: See comments above regarding confusion of the roles of the entities involved.



	
	
	· In a manner akin to the procedures followed by provincial gambling boards when licensing casinos, it would be simplest to provide that:

· Any person wishing to establish an SEZ must create a dedicated legal entity to operate the proposed SEZ.

· The dedicated entity should apply for both the designation of the SEZ and its own SEZ Operator permit.
· The dedicated entity should demonstrate access to land, expertise and funding, albeit conditional.

· The dedicated entity (i.e. potential SEZ Operator) will then, once approved, enter into agreements for its own account, rather than as manager of the “zone”.
· The board of the dedicated entity will then be appointed in terms of the legislation which created it and will manage it in accordance with such legislation.
· Considering section 30 of the Bill, it must be asked if it is intended that only companies created in terms of the Companies Act are eligible to be licensed as SEZ Operators or should this be extended to public entities which are created in terms of dedicated legislation rather than the Companies Act. At present only companies in terms of the Companies Act can be IDZ Operators. 


	CLSO: See comments above regarding confusion of the roles of the entities involved.



	
	
	If the proposed arrangements are found to be constitutionally practicable, the passage of the SEZ Bill could have implications in regard to effective project command and oversight of economic zones. This includes:

· Curtailment of direct influence over the determination of approved investment projects matching site-specific strategic developmental imperatives or provincially-specific developmental priorities.
· A prospect of additional bureaucracy and time delays associated with planned decision-making processes intended to be exercised at national level or finalised via the offices of additional parties.
· Retention and further entrenchment and extension of existing duplicative performance monitoring and reporting obligations via SEZ introduction of additional levels of accountability for project performance.
	CLSO: It is unclear what Constitutional issue is taken. No argument has been made to indicate a constitutional concern.

	
	
	•
The Bill implies that zones MUST be audited by the Auditor-General. In terms of the Public Audit Act, not even all organs of State are audited by the Auditor-General, who has the authority to decline to perform the audit of Schedule 3 entities, which the Bill proposes would include zones. If the proposals set out below are accepted or rejected the words “Auditor-General” should be replaced with “External Auditor”.
	CLSO: This refers to clause 27(1)(c). 

The preamble and section 4(1)(f) of the Public Audit Act states “establishes the Auditor-General as the external auditor of all national and provincial state departments and municipalities, and any other institutions or accounting entities required by national or provincial legislation to be audited by the Auditor-General”

It is thus within the mandate of the AG.

Dti to comment

	28
	Taking over administration of Special Economic Zones: Minister may, after consultation with the Advisory Board and licensee, appoint an administrator to take over administration or perform functions of SEZ if:

· SEZ fails to comply with conditions prescribed by Minister;

· SEZ fails or is unable to perform its functions; or

· there is mismanagement of SEZ finances
	RBIDZ:

· If the special purpose vehicle or PPP is the licensee these sections make sense as it would make no sense to suspend the licence of a shareholder of the zone. 
	CLSO: As stated above, the roles of each of the parties must be clarified.

If the role of the Licensee is taken over, that means the Department may be seen to act in terms of sections 100 or 139 of the Constitution, 1996 (interference in Provincial or Local levels of Government).

That is not acceptable. It is recommended that the Licensee’s functions be limited to the creation of the SEZ entity (as shareholder) and the appointment of the SEZ Board. This clause will then be amended to taking over the functions of the SEZ Board, who will appoint and control the operator, therefor taking over the Board’s functions will cover the whole set of operations.

	
	
	· It is however suggested that the Executive authority/municipal shareholder of the SEZ special purpose vehicle also be consulted before withdrawal or suspension of an SEZ licence and that the applicant for zone designation is consulted with before such designation is withdrawn. 
	CLSO: Agreed. Provision must be made for consultation of ALL 3 parties in both instances (Clause 28 iro taking over and Clause 29 iro suspending / withdrawing designation).  Especially in respect of clause 28(3) which provides for an emergency take over, measures must be included that allows for the three affected parties to be consulted, make inputs and be able to reverse the emergency measure.

	
	
	· It is suggested that the word “substantially” be added before the words “failed to comply” in ss(1)(a) to prevent Administrators being appointed for trivial infractions (it is recognised that, in terms of the Promotion of Administrative Justice Act the Minister has to act “reasonably”. 
	CLSO: Disagree. The conditions that are referred to here are specific conditions that are placed on each category of SEZ. It can be accepted that these conditions will affect the eligibility of each type of SEZ to function as such. If not complied with, it affects the eligibility of the SEZ to be designated as it is. As rightly stated, any decision of the Minister can be challenged in terms of the Promotion of Administrative Justice Act, 2000.

	
	
	· The provisions of the Companies Act must be considered if the zone is a company as it determines a Company is administered by its directors, not such an Administrator. 
	CLSO: Agreed. Care must be taken that the bounds of the Companies Act is not breach. It must be clearly indicated that this remedy is in addition to any that the Companies Act offers iro any SEZ that falls under the Companies Act (not just PPPs as Treasury may require GBE to be incorporated)

	
	
	· The criterion for withdrawing a designation is very wide and perhaps needs to be more narrowly defined (e.g. “does not further government’s industrial development objectives in that…” in section 29(1)).
	CLSO: This relates to clause 29. 

Agree partially.

The objectives for SEZs are quite clearly spelled out in this Bill. A policy and strategy will also be determined. SEZs will be designated as such because they support these objectives as contained in the bill, policy and strategy. Should a SEZ no longer support  the objectives, there can be no reason for it to still benefit from the support measures created under the Bill. However, as stated above, consultation prior to suspension / withdrawal with the affected SEZ, SEZ Board, Licensee, operator and enterprises in the SEZ MUST  be incorporated.

	
	
	· Far more thought needs to be given to the matters raised in section 29(3) and the practicalities of how it will work when the designation of an SEZ is withdrawn. For instance, once the SEZ is de-proclaimed what becomes of the SEZ licensee as the lease of the locator is likely to be with the SEZ licensee and the maintenance of the SEZ may also be done by the SEZ licensee or operator. This matter will again be affected by the way in which the matters dealt with in section 24 are addressed.
· In regard to withdrawal of a designation the preservation of the rights of existing locators means that the SEZ de facto continues to exist, albeit it cannot accept new locators. Little thought appears to have been given to the practical governance issues after de-proclamation and how SEZ services will be provided to the remaining locators.
	CLSO: Agreed. Withdrawal of an operator permit would not affect the businesses, but suspension / withdrawal of designation will affect the businesses – especially if the initiative has developed to the extent that the exemptions to certain legal requirements are applied to these businesses.

That is why consultation with these businesses would be important. It is suggested that the Minister perhaps be allowed to by notice in the Government Gazette determine interim measures in respect of such businesses, so that there is a logical transition.

	
	
	· It will be noted that the intended effect of section 29 appears to be that no new locators are allowed to establish in the SEZ while existing locator’s rights are preserved. Perhaps it may therefore be easier administratively to allow the Minister to issue a moratorium or prohibition on new locators in a particular zone rather than to suspend a designation.
	CLSO: Disagree: It would depend on what the reason is for the suspension / withdrawal. If the SEZ is moving towards a type of “industrial park” outside the objectives of the SEZ Bill, then the businesses cannot be sustained as part of an SEZ. However it could be an option to include in the Government Gazette notice proposed above.

	30
	Special Economic Zone operator:

· Licensee must appoint an operator to develop, operate and/or manage the SEZ on its behalf

· When appointing an operator, licensee must follow a fair, equitable, transparent, competitive and cost-efficient procurement process
	RBIDZ:

· As set out above, this section causes a major problem as it seeks to prevent a zone being developed and operated by the same person. This would cause major difficulties for the existing IDZs which both own and operate their land (with some sold to operators which is effectively “managed” on their behalf.
	CLSO: Agreed. It is a policy decision whether the entities could be one person. DTI to comment.
If it is in order - it must be made clear that the PPP, SEZ, SEZ Board and the operator, may be the same entity. It is only where a government department / municipality is the licensee that the SEZ will have to be a separate entity because of differentiating mandates.

	
	
	· Where a public entity does have capacity to manage the zone it makes little sense to require a private sector manager, where either government or the locators who lease land in the SEZ will have to pay for the private sector operators profits. 
	CLSO: Agreed. It is a policy decision whether the entities could be one person. DTI to comment.
If it is in order - it must be made clear that the PPP, SEZ, SEZ Board and the operator, may be the same entity. It is only where a government department / municipality is the licensee that the SEZ will have to be a separate entity because of differentiating mandates.

	
	
	· It is therefore recommended that the section be amended to read as follows: 

“Special Economic Zone operator 
30. A licensee may, following a fair, equitable, transparent, competitive and cost-effective procurement process – 
(a) appoint an operator to develop, operate and manage that Special Economic Zone on behalf of the licensee; 
(b) lease the whole or part of that Special Economic Zone to an operator for development and leasing to businesses which wish to locate in the Special economic Zone; or 
(c) contract with one or more service providers to perform some of its obligations regarding the Development and operation of the Special Economic Zone.”
	CLSO: This draft does not clearly stipulate that the entities may be the same person.

	31
	Application for Special Economic Zone operator permit:

· Only holder of SEZ operator permit may operate, develop and/or  manage SEZ

· Person appointed by licensee must apply to Minister for SEZ operator permit in prescribed form and manner

· Minister, on considering the recommendation of the Advisory Board may issue permit
	RBIDZ:

· It is believed that this section needs to be amended to take into account the issues discussed in regard to section 30. 
	CLSO: Agreed. It is a policy decision whether the entities could be one person. DTI to comment.
If it is in order - Clause 32(2) needs to be amended to provide for the entities to be one person as well.

	
	
	· A decision should be made as to who will require an SEZ operator permit considering the services to be provided. 
	CLSO: I believe this refers to the confusion of roles. See comments above

	
	
	· As stated above, the section also needs to provide for zones being owned and operated by the same person. 
	CLSO: Agreed. It is a policy decision whether the entities could be one person. DTI to comment.
If it is in order - Clause 32(2) needs to be amended to provide for the entities to be one person as well.

	
	
	· It is therefore recommended that this clause be amended to provide: 

“31. (1) The whole or part of a Special Economic Zone may only be developed, operated and managed by a licensee or a person who holds a Special Economic Zone operator permit issued in terms of this section. 
(2) Any person – 
(a) appointed by a licensee to develop, operate and manage the whole or part of a Special Economic Zone; 
(b) who leases the whole or part of the Special Economic Zone from a licensee for leasing to businesses wishing to settle in the Special Economic Zone 
in terms of section 30 must apply to the Minister for a Special Economic Zone operator permit (hereinafter referred to as an operator permit) in the form and manner prescribed.

(3) Upon receipt of the application for an operator permit, the Board may— 
(a) require an applicant to supply additional information necessary to consider the application; 
(b) request an applicant to appear before it for the purposes of making an oral submission at the applicant‘s expense; and 
	CLSO: This draft does not 100% reflect the comments above. If accepted, different wording will be proposed.

	
	
	(c) require any interested party, including an organ of state, affected by such application to comment on the application in writing. 
(4) The Minister may, after considering the recommendation of the Board, issue a person with an operator permit, with or without conditions. 
(5) The Minister may make regulations regarding— 
(a) the services to be provided to the licensee for which a operator permit is required; 
(b) the procedure and time periods applicable to applications for operator permits; and 
(c) the information that must be provided in any application for an operator permit. 
(6) A licensee shall be deemed to hold an operator permit in respect of a Special Economic Zone for which that licensee holds a licence.”
	

	32
	Requirements for application for Special Economic Zone operator permit: Applicant for operator permit must:

· be appointed by licensee to develop, operate and/or manage SEZ

· be a company registered in SA

· have sufficient capital and expertise to develop, operate and manage SEZ

· comply with other criteria and requirements that Minister may prescribe
	RBIDZ:

· It is suggested that the Bill provide that the powers of an SEZ be limited in its founding Memorandum of Incorporation (or Act?) to the operation of SEZs and ancillary. This can prevent the zone being put at risk by SEZ operators engaging in unconnected activities like investing in unrelated businesses outside the zone to such extent that they can become insolvent and put the tenancies of their locators at risk. The potential SEZ Operator should contain a clause in its Memorandum of Incorporation which provides that: 

“The purposes of the Company are to – 
(a) develop and operate the -------------- Special Economic Zone; 
(b) Provide operator, management and other services to other special economic zones; 
(c) Package upstream and downstream investments in economic zones; 
(d) Enter into agreements with various entities which can further the goals of the Company; and 
(e) Perform all tasks incidental to its purpose.”
	CLSO: Disagree. This may be seen as a limitation on the right to Freedom of Trade in section 22 of the Constitution,1996. The Memorandum of Incorporation or Incorporation Legislation will in any event have to be commented on by the Department as these will inform the strategy / business plan etc of the entity.

	
	
	· Section 32(1)(c) would have the effect that none of the existing IDZs would be in existence were this clause to have been in place when they were licensed as, at the time of their licensing their long term committed funding was restricted to the MTEF. Such a provision would exclude Government-owned zone operators reliant on funding over a period rather than cash up-front to pay for the development of the zone. Section 32(1)(b) not be reworded to require a potential SEZ Operator to have “access to sufficient capital and expertise taking into account the obligations of the operator in the development of the zone”.
	CLSO: Agree with amendments. The interpretation of the clause is that sufficient money must be readily available to complete the development of the zone. Access to money that may be realised in the future would not be sufficient. It is recommended that this be amended to provide for access to funding / capital rather than “capital”. 

	
	
	· Given the dearth of expertise on zones in South Africa requiring expertise up front may be difficult. This would be addressed by only requiring “access to expertise”. 

· Care will need to be taken to ensure that section 32(1)(c) does not create a catch-22 situation where a potential SEZ operator cannot be granted an operator permit until it has funding in place and where it cannot ensure it has funding in place until it possesses an SEZ Operator permit. 
	CLSO: Disagree. “Expertise” will be interpreted to mean access to Expertise. The applicant will have to indicate that it secured the services of XYZ Consultants and that will satisfy the requirement. It is not necessary to add “access to”.

	33
	Special Economic Zone operator permit: 

· Before issuing permit, Minister must be satisfied that agreement between licensee and operator adequately provides for duties, terms and conditions for development, operation and management of SEZ

· Minister must determine duration of permit
	RBIDZ:

· It is recommended that a ss(1)(e) be added that the agreement between the operator and the licensee must contain a clause that the licensee shall not be liable to the operator if the zone is de-proclaimed or the licensee’s licence is suspended or terminated. 
· It is recommended that the words “which may be unlimited” be added at the end of s33(2). 

	CLSO: Disagree: This is operational and can be incorporated into the Agreement between the licensee and operator / SEZ enterprises. This is not something for legislation.

	34
	Functions of Special Economic Zone operator:


	BUSA and CAIA: s34(k) – see section 2.

RBIDZ:

· It is noted that the chapeau should apply to both an operator and a licensee which manages its zone without an operator. It can thus read; “An operator, on behalf of a licensee, or, where no operator has been appointed, the licensee, must –” 
	CLSO: If the roles of the licensee and operator have been clarified and provision is made for the licensee to also be the operator, this clause will be in order.

	
	
	· It is recommended that the section also allow the operator to enter into leases with businesses locating in the zone on behalf of the licensee. 
	CLSO: The list contained in clause 34 deals with actions that MUST be done by the operator. The operator MAY do whatever else is required to develop, operate and manage the SEZ. 

“Lease” has a very specific meaning and could mean that should the Licensee sell property to the enterprise, the operator will be faced with an impossible task.

However, if the Committee feels the SEZ Operator MUST be required to enter into agreements with the enterprises, this can be added.

	35
	Suspension or withdrawal of Special Economic Zone operator permit:

· Minister may suspend or withdraw permit if operator:

· fails to comply with terms and conditions of permit;

· contravenes Act or any law of the Republic;

· contravenes of fails to comply with customs and excise rules and procedures; or

· on request from operator.

· Before suspending or withdrawing permit, Minister must:

· inform operator of intention to suspend or withdraw permit; and

· allow operator to make representations.

· Minster may make regulations on procedure to suspend or withdraw an operator permit 
	RBIDZ:

· What becomes of the zone where the licensee is not the operator and the permit of the operator is withdrawn? 
	CLSO: Again, consultation is required before a permit can be withdrawn. In this instance consultation with the SEZ Board and Licensee will be required. It is recommended that this be included in the Bill. If consultation took place, the SEZ will continue as it did before – the Licensee will have to appoint an interim operator or a new operator. However this will be discussed with dti during consultation

	
	
	· What happens if the Operator has invested in the zone and its permit is withdrawn? Will the licensee have to find possibly billions to compensate the operator? 
	CLSO: The relationship between the Licensee and Operator must be clarified. If this is done i.t.o. a contract, contract law will determine the outcome. Where the operators permit is withdrawn due to a failure to perform it may well be the operator that faces a damages claim and not the other way around.

	
	
	· Given the drastic effect that withdrawal of a permit can have, consideration may be given to a system of administrative fines for lesser infractions. Of course, in the case of state-owned operators, government paying itself makes little sense. Another control which can be considered is allowing the Minister to amend the SEZ Operator Permit to apply additional controls. 
	CLSO: Agreed. It may be practical to provide the Minister with other remedies that aren’t as drastic but achieves the objective

	
	
	· Can the option of suspension or withdrawal of an SEZ Operator permit ever be exercised given the effect that this will have on locators and given that all locators will derive their occupancy from agreements with the SEZ Operator? Withdrawing the Operator Permit will not automatically terminate these agreements, permit another operator to be substituted for the suspended operator, terminate the SEZ operator’s ownership of the Zone or terminate any agreement it has with the lessor of the zone and any subleases with locators. Consideration must be given to what happens to locators contracted to the SEZ Operator if the latter’s permit is withdrawn or suspended. 
	CLSO: It is necessary that the roles of the licensee, operator and SEZ Board are clarified. Once that has been done, issues such as these should automatically be resolved. Furthermore, it is recommended that the Minister be given authority to make such transitional directives as may be necessary to ensure the continued effective functioning of the SEZ.

	
	
	· Is it wise to allow the Minister to suspend or withdraw an SEZ Operator Permit for mere contravention of Customs Rules where SARS declines to withdraw the CCA Operator Permit? 
	CLSO: The bill provides that the Commissioner of SARS would notify the Minister. It can be assumed that the Commissioner will only contact the Minister when the Commissioner is withdrawing the CCA operator permit, however the clause could be amended to substitute for “notifies” of the word ”requests”.

	36
	Transfer of Special Economic Zone operator permit:

· The operator may transfer its permit to another person if that person:

· applies to Minister; and

· satisfies requirements for operator permit 

· Transferee must in application stipulate any changes to the original development, business and operating plan

· New operator must comply with all the obligations in terms of this Act and has all the rights and obligations in terms of the operator permit
	RBIDZ: In as far as the appointment of an operator is a contractual appointment, should the transfer of the operator permit not also be subject to the consent of the licensee being obtained? 


	CLSO: Agree. Consultation with the Licensee is required. This could be corrected in clause 36(3) “(3) The Minister may, after considering the recommendations of the Board, and in consultation with the licensee, transfer

an operator permit from one operator to another.”

	
	
	·  It is also recommended that the words “through the licensee or operator” be added to clause 37(1) after the words “to the Minister” making it clear that the licensee/operator must agree to the locator and they cannot just be imposed upon the zone by going straight to the Minister. 
	CLSO: Agreed. It is recommended that approval must occur IN consultation with the Licensee and operator.

	38
	Transitional provisions and savings:

· IDZ designation remains in force and regarded as SEZ designation 

· IDZ operator permit remains in force for 5 years and must thereafter be converted to SEZ operator permit

· Applications in terms of IDZ Regulations to be dealt with in terms of SEZ Act
	ELIDZ: IDZs are intended to be absorbed automatically into the SEZ sector as one variant of future SEZs. The current text of the Bill is not comprehensive or truly effective in providing assurances that will protect the invested interests of either public shareholders or investors and other project stakeholders of IDZs during this transition. 

A key principle that should be recognised in the transitional arrangements is that the changes that the DTI is effecting is intended to re-base the SA economic zones initiative such that the legacy deficiencies and shortcomings attached to the IDZ programme execution be addressed and eliminated, as recorded on the Memorandum to the Objects of the Bill. However, it is not guaranteed that the hindrances which gave rise to IDZs’ poor performance will have been addressed by government within the fixed period to comply with the new legislation. 
	CLSO: 
Clause 38(2) provides for a designation before the Bill to automatically be regarded as a designation in terms of the Bill. Clause 38(3) which deals with the operator permit, however could be interpreted to mean that an application is necessary.  At the very least clause 38(3) requires a recommendation from the Board. Whether an application is a requirement is a policy matter.

If the intention is not for IDZ Operators to have to apply, this clause could be amended as follows:

“(3) Any IDZ operator permit issued under the IDZ Regulations which is in force immediately before this Act comes into operation, remains in force for a period of five years from the date on which this Act came into operation [and must thereafter be] during which period the Board must make a recommendation to the Minister for the permit to be converted to an operator permit issued in terms clause 31(4).”
 It is also recommended that the Minister must indicate the classification of the SEZ that is created.

	
	
	The Bill should permit the DTI to enter into project-specific transitional arrangements with each active IDZ due to enter the SEZ regime to develop a transitional intervention programme that commits the parties to jointly agree on: 

a) the range and nature of impediments constraining such Zone from performing satisfactorily to the (new) admission or performance criteria to be instituted for the SEZ programme; and

b) the respective responsibilities of the SEZ Programme and the SEZ Licensee to effect remedial interventions to ready IDZ SEZs and elevate their performance and impact to desirable levels as expected of IDZs as one particular class or category of the future SEZs.
This process should, particularly, take careful and full account of:

· The imperative of preserving the confidence of existing Zones industries in their perceptions of the continuation and stability and health of operational IDZ sites;

· Standing business commitments already contracted between the future intended Licensees and their Operators and between Operators and their existing Industrial Tenants and Zone development contractors and partners;


	CLSO: See comments above. It is recommended that the transfer be automatic. However, the proposal given may be provided for in the Bill in order to ensure that in the next 5 years the IDZ is enabled to be on par with other SEZs.

	
	
	The resolution of the status of the current IDZ majority shareholder (or its joint shareholders) who presumably is automatically deemed to be the “Licensee” (or joint Licensees) under the operation of the SEZ Act should be clarified. 
	CLSO: Again this speaks to the roles of the parties involved

	
	
	The Bill’s current prescription of an automatic mechanism requiring that current IDZs’ operator permits should be revised under the SEZ Bill to a five-year transitional permit and then be “converted” without the need of a special, additional application or application adjudication process. The timeframe for this permit migration will be dependent on the completion of the migration improvements agreed between the DTI and Licensee and may occur sooner (or later) than the five year window currently contemplated in the Bill.
	CLSO: Agreed. It is recommended that the transfer be automatic. The proposal given may be provided for in the Bill in order to ensure that in the next 5 years the IDZ is enabled to be on par with other SEZs.

	
	
	· What is the intended status of the existing IDZ Regulations, particularly those dealing with IDZ Enterprises, for which there are no specific empowering provisions in the Bill? The Bill also does not repeal these Regulations. Is it intended that these continue until repealed by Regulations issued in terms of “this Act”? 
	Dti to comment iro Enterprises and Regulations

CLSO: The current regulations are issued in terms of the Manufacturing Development Act and should be repealed in terms of that Act.

Provision should be made for existing enterprises to have automatic approval to locate in the SEZ in terms of this Bill

	39
	Guidelines: Minister to issue guidelines after consultation with SEZ Board
	BUSA and CAIA: Guidelines should be applicable to all affected parties and should be open for consultation before finalisation and then gazetted. Alternatively, if they are only for information purposes, they should not be authorised for publication through legislation, as this is a given power of the Minister and the Department.

RBIDZ:

· What is the intended status of these guidelines, particularly if no-one, including their drafter, is bound by them? 

· It is suggested that any “guidelines” that are intended to be enforceable be contained in the Regulations issued in terms of section 40 and that any “guidelines” which are intended to be advisory and non-enforceable be sent by the DTI as a circular and that this section be deleted. 
	CLSO: Agreed.

	40
	Regulations: Minister may make regulations after consultation with SEZ Board
	RBIDZ: In the light of the comments of the Constitutional Court in Affordable Medicines Trust and Others v Minister of Health and Another (supra) this clause may need to be expanded to give additional guidance on matters which can be prescribed. 
	CLSO: Disagree In the case mentioned the enabling clause in the Medicines Act was challenged as being too broad and providing the Minister with unfettered discretion. The Constitutional Court accepted that the Minister’s powers to make regulations were limited by the context in which the powers must be exercised, including the objectives of the Bill and the framework established by the Bill.

The Bill before the Committee provides a sufficient framework to limit the delegation of powers given to the Minister.
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