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Hd08B(PPINCOP)
RESPONSE:  10/05/2103:  REPRESENTATIONS BY COUNCIL FOR MEDICAL SCHEMES:  PROTECTION OF PERSONAL INFORMATION BILL, 2009 [B 9B – 2009]
1.
Ad paragraph 2.2 of CMS representations
1.1 The CMS recommends (in paragraph 2.2.9 of its representations)  that clause 11(1)(a) should be amended  to entitle a principal member  of a medical aid scheme to consent to the processing of his or her dependants’ personal information after having been so authorised in writing by the dependants.
1.2 The motivation for this proposed amendment is found in paragraphs 2.2.5 and 2.2.6 of the representations where the CMS declares that, should the abovementioned amendment not be effected, it would have to obtain the consent of the dependants of the principal member before being able to process their personal information ((clause 11(1)(a)) and would have to communicate certain information directly to them ((clause 18(1)).   
1.3 It should be noted that both these suppositions need to be qualified. The recommendations by the CMS is based upon isolated references to clauses 11(1)(a) and 18(1) of the Bill.  In order to find their true meaning, both these clauses should, however, be read together with other related clauses in the Bill: 
a) Reference only to clause 11(1)(a) creates the impression that that paragraph is the sole requirement in subclause (1) that will allow for the lawful processing of personal information.  This interpretation of the provisions of subclause (1) is unfortunately not correct.  It should be noted that paragraphs (a) to (f) of subclause (1) should be read disjunctively.  Clause 11(1) therefore aims to introduce six separate circumstances in terms of which a responsible party may process the personal information of a data subject.  Subclause (1)(a) may provide the necessary justification for the processing of personal information.  However, it is not the only ground in terms of which a responsible party may process personal information of a data subject.  The provisions of, for example, paragraph (b), (c), (d) or (f) may equally provide the necessary justification for the processing of personal information.
b) Reference only to clause 18(1) implies that clause 18(4) has not been taken into consideration in evaluating the impact of clause 18.   Clause 18(1) provides that a responsible party must take reasonable practicable steps to ensure that the data subject is aware, among others, that his or her personal information is collected.  However, clause 18(4) provides sufficient grounds, for the present purposes, in terms of which the possible negative consequences of clause 18(1) that have been mentioned by the CMS will be obviated.  Subclause (4) provides that it is not necessary to comply with the requirement stipulated in terms of subclause (1) if, among others─
(i)
non-compliance would not prejudice the legitimate interests of the data subject as set out in terms of the Bill ((subclause (4)(b)); and

(ii)
compliance is not reasonably practicable in the circumstances of the particular case ((subclause (4)(e)).  
1.4
It is, therefore, clear that neither the consent provision nor the notification provisions are absolute in nature and cannot, therefore, be read or evaluated in isolation. The proposed amendment of subclause (1)(a) can, therefore, not be supported.

2.
Ad paragraph 2.3 of CMS representations
2.1
The CMS recommends that clause 11(2)(b) should be amended.  The concern that have been expressed by the CMS in this regard could be interpreted as  a further extension of the CMS’s supposition set out in paragraph 2.2.5, as referred to above, that the consent of the member and dependants is a necessary prerequisite for lawful processing in all circumstances.  As has been shown in paragraph 1 this is not the case (see the discussion above).  Should the CMS, therefore, decide to make use of any one of clauses 11(1)(b), (c), (d) or (f), as suggested above, in order to ensure lawful processing, clause 11(2)(b) will become irrelevant.
2.2
The amendment that has been proposed by the CMS can therefore not be supported.

3.
Ad paragraph 2.4 of CMS representations
3.1
The CMS expressed certain concerns with regard to the provisions of clauses 34 and 35 of the Bill which deal with the prohibition in respect of the processing of the personal information of children and the general authorisation concerning the processing of the personal information of children, respectively.
3.2.1
The CMS recommends, in paragraph 2.4.12.1 of its representations, that the age of consent (i.e the definition of “child”) for the processing of the personal information of children should be aligned with the relevant provisions of other legislation.  This recommendation is unfortunately based upon an incorrect interpretation of the definition of “child” and can, therefore, not be supported.
3.2.2
It should, at the outset, be noted that there are numerous examples in legislation in terms of which different ages of consent have been determined.  The definition of “child” in clause 1 of the Bill was carefully drafted in order not to amend the statutory determined ages of consent.  The definition of “child” consists of two important components.  The first component determines that a “child” is a person who is under the age of 18 years.  The second and more important component (“the qualifying component”) determines that a “child” is a person “…who is not legally competent, without the assistance of a competent person, to take any action or decision in respect of any matter concerning him- or herself;”.  It should therefore be noted that the definition of “child”─
(i)
does not introduce a new age of consent in respect of children and does not aim to amend those existing statutory provisions which deal with the different ages of consent in respect of children; and
(ii)
the purpose of the qualifying component is to ensure that if a child is, in terms of the law, regarded as being legally competent to take any action in respect of a matter that concerns him- or herself then he or she will also automatically be regarded as being legally competent to consent, within that context, to the processing of his or her personal information.
3.2.3
The Department does not support the view that the definition of “child” should be amended in view thereof that the CMS, in its interpretation of the definition, did not take the aforementioned qualifying component into consideration. 
3.3
The CMS also recommended that the authorisation granted in clause 32(1) of the Bill, which relates to the processing of health information, should be made applicable to the processing of health information of children.  It is not clear why the CMS is under the impression that the provisions of clause 32 are not applicable to children.  It should be noted that the introductory wording of clause 32(1) only refers to “data subjects”.  The term “data subject” is defined in clause 1 as the “person to whom personal information relates”.  Since clause 32(1) does not expressly exclude “children”, it should be accepted that the clause also applies in respect of children.
3.4
In paragraphs 2.4.13.1 to 2.4.13.4 the CMS refers to the cost implications in complying with the Bill.  It should be taken into consideration that compliance with the conditions for the lawful processing of personal information is worldwide regarded as good business practice.  It should also be taken into consideration that in view of the nature of the personal information (i.e health information which is at the core of an individual’s right to privacy) which the CMS’ regulated entities currently process one would expect that their current processing practices are fairly in line with the conditions for the lawful processing of personal information and all those measures, stipulated in terms of the Bill, that give effect to such conditions.
4.
Ad paragraph 2.4.14 of CMS representations
The CMS recommends that the one year period referred to in clause 114(1) should be amended to five years.  The Department does not support the recommendation on the grounds that─
(i)
the CMS once again bases its recommendation on the incorrect supposition that consent is a prerequisite for lawful processing in all circumstances  and, therefore, that “consent has to be obtained from existing beneficiaries”.  It has been pointed out in paragraphs 1.1 to 1.4 and 2.1 to 2.2 above, that the requirement to obtain the consent of a data subject to process his or her personal information is not the only justification in terms of which a responsible party may lawfully process the personal information of a data subject; and
(ii)
the provisions of the Bill, where appropriate, introduce subjective criteria which may be taken into consideration in order to determine the extent to which a responsible party should comply with the conditions for the lawful processing of personal information within a specific period of time.  See for example clause 14(4) in terms of which the “reasonably practicable” test has been introduced for purposes of taking the subjective circumstances of responsible parties on a case by case basis into consideration in order to determine the extent to which such parties have to comply with clause 14(1).
