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Background

Avenues for further economic and financial optimization of the O.R. Tambo International Airport (ORTIA) bonded area operations a d IDZ are currently under consideration by Gauteng/Blue IQ. Business Solutions South Africa, in this context, has been requested to evaluate the implications of transforming ORTIA from an IDZ into an SEZ in 2012, on the basis of Special Economic Zone (SEZ) legislation currently being mooted by the Department of Trade and Industry (“dti”), and help set a strategic direction for such an endeavour. A series of studies have been commissioned by Business Solutions South Africa from the CDE in order to feed into a roundtable on these questions scheduled to take place on November 7th 2011.

Terms of reference, methodology and structure of this paper

This, the fourth paper in the CDE series, studies international experience in managing SEZs and seeks to identify the types of governance structures most likely to generate maximum benefits in the South African context. The paper is intended to provide practical ideas to government agencies tasked with establishing an SEZ regarding how the commissioning, establishment and operations of an SEZ ought to be conceptualised. Issues examined include:

· The role of government in initiating, funding, delivering and managing SEZs, with particular attention being paid to:

· Allocation of responsibilities for developing and operating SEZs;

· Administration of the incentives system; and

· Administrative arrangements governing the licensing of businesses in the SEZs; as well as

· The extent to which the private sector could or should be involved in these processes.

As this formed part of its terms of reference, the paper makes reference to the existing legislation. It is useful to note, in this context, that the IDZ Programme was established and endorsed by Cabinet decision through Cabinet Memorandum number 18 of 2000 based on the Manufacturing Development Act No. 63 of 1997. The regulations for the IDZ programme were promulgated in 2000, published under Regulation Gazette No. 1224 of 1 December 2000, as amended by Government Notice No. R1065, published in the Government Gazette No. 29320 of 27 October 2006. The overall regulatory framework for the IDZ programme comprises the following legislation:

· The IDZ Regulations and subsequent amendments (hereinafter “the Regulations”);
· Section 21A of the Customs and Excise Act No. 91 of 1964 and relevant provisions of the Value Added Tax Act No. 89 of 1991, for the administration of Customs Controlled Areas (hereinafter “CCAs”) within IDZs; and
· Report No. 14 promulgated by the International Trade Administration Commission in accordance with the Customs and Excise Act.

A set of non-binding dti guidelines known as “The IDZ Programme Guidelines as at September 2008” (hereinafter the “Guidelines”) were adopted by the Board under Regulation 58 (“R58”
) to complete the Regulations. These too were reviewed.

A bill to enshrine these Regulations and Guidelines into Law, with few changes, known as the Special Economic Zone Bill, 2011 (“SEZ Bill”) now under consideration, was also consulted
. 

However, this paper is by design focused on international best practice regulatory regimes and governance structures for SEZs, and thus on “blue ocean” policy potentialities. It will not, therefore, engage in a South African self-referential dialogue, nor extensively reference papers written by other commentators on the IDZ programme.

The structure of the discussion which this paper has elected to follow is to first discuss and assess the current situation as regards the issues under consideration, then any changes to the current situation under the draft SEZ Bill and, finally, any opportunities for further improvements to the SEZ Bill as regards the issues under consideration from the standpoint of international best practices.

Executive Summary

Since the 1990s, cooperation and division of the public and private sectors, rather than competition, has become the preferred institutional model for running successful SEZs. Strategy and policy formulation, legislation, regulation and enforcement, and the provision of key public goods the private sector cannot or should not provide, are vested with the Government. The development and operation of the SEZ_master planning, investment in core real estate and services infrastructure, construction, management, promotion and so on, are vested with the private sector.

Among the first critical questions that must be addressed in an SEZ programme is which SEZ project proposals should qualify for official SEZ status and all associated benefits. This is typically done through what is known as the SEZ “designation” process, which can be initiated and conducted in different ways. Best practice suggests that South Africa’s current IDZ designation process is loose and open to excessive discretion by the Minister. It is also an unreasonably burdensome and expensive process. However, the requirement of an Operator application at the time of designation is a positive feature of the current policy inasmuch as should theoretically tend to limit applications only to real projects with corporate or quasi-corporate operators, rather than to any more “fanciful” or “political” government schemes. It is tempting to conclude that South Africa’s commissioning process may have deterred serious private sector developer interest in the programme.

The primary innovation introduced by the SEZ Bill over the IDZ Regulations and Guidelines relates to governance of the programme -a SEZ Board is to be established, essentially to take over the functions of the Manufacturing Development Board (“MDB”)
. The new Board, as designed, presents numerous issues from a best practice standpoint. It is unclear whether the SEZ Board represents an improvement over the current MDB, and its SEZ designation and operator certification processes. Other provisions legislate a shift in focus away from the IDZ Regulations’ implicit strategy of approving IDZ projects which appear to have been presumed, at the time of the Regulations’ drafting, to likely be private-sector driven. Such a change is a move away from best practice, as determined by a review of 40 years of SEZ experience
. On the whole, the SEZ Bill largely represents a missed opportunity to improve upon the current designation process.

It is only once an SEZ is designated that “the real work” begins, with bricks and mortars signalling the reality of what may once have been merely viewed as a grand vision. International experience shows that both the public sector and private sector have roles to play in this process. At present, the regulatory framework is more “directive” than “cooperative” in its approach, and somewhat at odds with international best practice in SEZ development. Moreover, the critical issue of PPP-driven development of IDZs –now almost a sine qua non condition of SEZ development worldwide- is completely unaddressed by the current regulatory framework. The concern with the new SEZ Bill, from a best practice perspective is that this may unfortunately be a harbinger of too great a public hand, to the detriment of a properly structured PPP approach. 

PPPs, joint steering committees, financial incentives, and procurement legislation reforms are some of the mechanisms governments can use to ensure success in SEZ development. To further enhance the attractiveness of the zone to a private partner, a Government SEZ unit (such as the SEZ Board) can also engage in a number of other zone-enhancement activities. The goal of these activities is to shift resource/risk allocation from the private sector, to improve the terms and conditions of the transaction, and most of all, to increase the likelihood of long-term project success to the benefit of all parties.

Once a zone has been developed and is ready to “open for business”, the SEZ owner, developer or sponsor –if it does not itself choose to act as operator- contracts with the (ideally private sector) SEZ operator, in order to operate the SEZ for a certain period. Under the current IDZ Regulations, the operator’s role is meant to be quite an extensive one, including the responsibility of acting as the interface between the Government in general and IDZ enterprises located in the zone under its management –which is consistent with international good practice. Under the new SEZ Bill, zone-specific boards are however confusingly described as “responsible for the efficient… management of the… affairs of the Special Economic Zone.” Given that each zone already has an operator performing this function, the intent here is unclear in the extreme. In extending to actually approving the annual business and financial plans of the SEZs, the Minister’s powers are intrusive and inconsistent with best practice. 

Between the zone boards and these powers, the operator would appear to have altogether lost the ability to run its business. Moreover, the lack of Government coordination in receiving SEZ operator reporting these provisions would appear to enshrine represents an unfortunate missed legislative opportunity. They also belie what looks to be a heavy, rather than streamlined, regulatory approach to SEZ programme. Indeed, a number of other bodies beyond the two levels of SEZ Boards, at a minimum including the Minister of Trade and Industry, South African Revenue Service (“SARS”) and the Auditor-General, all have roles as regards oversight of the operations of SEZs. Taken as a whole, the new provisions represent a dangerous failure to capitalize on the experience of private sector operators to manage SEZs. If the concern leading to their removal from the picture was that they had not sufficiently come to the table in the first place, a better approach than uninviting them might have been to lighten their regulatory burden, and its associated high costs and risks, so as to better incentivise their participation in the South African zones programme. 

Using the expression “incentives” in its broadest sense, and not merely as a reference to fiscal incentives, incentives include any business-enabling policies or measures put in place in SEZs by either the public sector or the SEZ operator. It is a worthwhile examining how these various incentives are and should be administered.

Nothing in the IDZ Regulations or Guidelines actually derogates from the normal modus operandi in South Africa. As such, the administration of these incentives primarily lies within the jurisdiction of SARS. However, neither is anything in this arrangement unusual, in terms of international practice. In spite of the innovative idea of giving a role to the operator in incentives administration through the single window, the overall impression given by the incentives administration scheme currently in place is one of administrative confusion, with overlapping delivery mechanisms and poorly structured coordination. While the overlapping committees and contradictions may have been done away with in the SEZ Bill, it has not replaced them with anything other than the ordinary modus operandi in the country. It has in fact even failed to maintain the single window initiative of the current IDZ scheme which, while reportedly ineffective as designed, was an innovative step in a positive direction. Its abandonment represents a step away from international good administrative practice. 

From the institutional perspective, international best practice suggests that the SEZ regime be administered by an autonomous, powerful government authority. The one-stop-shop idea is also often a good solution for streamlining cumbersome and complicated business regulatory compliance processes. Where one-stop-shop decisions are often accepted by other agencies, their administrative processes are shortened considerably. In this regard, South Africa can for instance look to Chinese reforms to see an example of successfully-married process reengineering and automation of business compliance burdens, resulting in significant reductions in administrative processing times
.

Business registration processes, unless investor-friendly, represent among the most visible market entry barriers. When an entrepreneur draws up a business plan and tries to get underway, the first hurdles that need to be overcome are the bureaucratic and legal procedures to incorporate and register the new firm. While SEZ regimes around the world differ significantly in the way in which they regulate the entry of new businesses, most do attempt to improve upon the ordinary national regime. 

Currently, SARS, the dti, and sometimes the National Intelligence Agency, as well as every other government body responsible for “licenses or permits required under any law” are all involved in the licensing of IDZ enterprises. They are however bound in principle to negotiate cooperative agreements on their procedures. This is consistent with the international good practice of concluding inter-agency memoranda of understanding for the regulation of various aspects within SEZs, and is often the mechanism through which ordinarily cumbersome procedures can be streamlined within SEZs, in order to create special investment conditions. The new SEZ Bill has failed to capitalise on an opportunity to streamline licencing and would appear to have merely legislated the status quo. 

Part I. Allocating public and private roles and responsibilities, and associated governance structures, for the designation, funding, development and operation of SEZs

Since the 1990s, cooperation of public and private efforts has become the preferred institutional model for running successful SEZ programmes. The first public-private partnerships involved private sector operation of SEZs. Over time, the private sector role expanded to include development and then ownership of SEZs. International experience shows that the private sector brings a level of credibility and a network of potential investors to locate in a SEZ, and their SEZs tend to command higher prices from end-users and attract higher value-added activities. Innovative public-private partnership (PPPs) mechanisms have further blurred the line between the strictly public and the strictly private. PPPs seek to capitalise on the mutual strengths of each sector
. 

The overarching goal is for the public sector to support SEZ development only as much as necessary so that private sector developers and operators are able to take the lead. Once the SEZ regime is in place, the government can consider risk/return options to develop the first SEZ project. The private sector is most incentivized to efficiently manage the financial and operational risk of developing SEZ projects. The public sector's mandate is to facilitate investment through regulation and provision of public goods, i.e. legal and regulatory framework, national image building, education and health services. However, if developing risk means the expected financial return is too low to attract private interest, then the public sector may need to kick-start development (or redevelop existing SEZs) to realize expected economic returns. To government go strategy and policy formulation, legislation, regulation and enforcement, and the provision of key public goods the private sector cannot or should not provide. To the private sector go the development and operation of the SEZ project itself: master planning, investment into core real estate and services infrastructure, construction, management, promotion and so on. A large number of SEZ projects developed on the basis of PPPs however require significant public funding. Typically this includes discounted land prices or free land, external infrastructure, and often internal basic infrastructure – notably for more developmental projects.

The best practice division of labour between the public and private parties may be graphically represented through the following two diagrams. The first illustrates key roles and responsibilities of different institutions and parties involved in a SEZ programme:
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Source: FIAS, SEZ Toolkit (Unpublished Draft, 2011)

The second provides more detail on two key parties; the “SEZ Unit” -within government- and the “Developer/Operator” –typically within the private sector, in best practice constructs:
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  Source: Adapted from FIAS, SEZ Toolkit (Unpublished Draft, 2011)

The motivations and goals behind these roles can be summarised as follows:
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  Source: Adapted from FIAS, SEZ Toolkit (Unpublished Draft, 2011)

In best practice SEZs, it is almost invariably the SEZ “Developer” who takes on the main financial risks of the project and orchestrating its various components during the SEZ’s “development” phase. While the Developer is usually from the private sector, in some cases the private sector may not be willing or able to take on the risk inherent in this role fully. Indeed, if the project or the investment climate do not provide for a reasonable expectation of return in the form of future income, then a private sector developer will be unable to secure long term financing. To help address these challenges, Government often needs to fund both off-site infrastructure and, occasionally, on-site “enabler” facilities and funding mechanisms. More critical than establishing a fund of some sort is however capitalising on the opportunity of PPP arrangements for zone development. The promotion of coordinated SEZ development and properly structured PPPs could be enshrined in SEZ-specific supplemental public procurement rules or guidelines, structured to require private participation in the development and/or operation of all SEZs –ideally, from the stage of project development.

During the “operation phase”, good practice suggests that the operator arrange delivery of the most critical SEZ services. It is preferable to define developers and operators of SEZs differently from one another legally. This permits specialised developers to focus on zone construction, and specialised operators to focus on zone management. A second good practice principle is to ensure that the preponderance of risks and rewards associated with SEZ operations are allocated to the private sector. The public sector, for its part, typically plays three roles: Facilitating Government services; Coordinating with other bodies; and Monitoring compliance. 

Following is a review of the current, planned and ideal roles of Government and the private sector in each of the various phases of the SEZ lifecycle, from commissioning, through establishment and launch, development and finally operations, as applicable in South Africa relative to best practice:

(i) Commissioning and establishing SEZs

Among the first critical questions that must be addressed in an SEZ programme is which SEZ project proposals should qualify for official SEZ status and all associated benefits. This is typically done through what is known as the SEZ “designation” process, which can be initiated and conducted in different ways.

· Existing regulatory framework for IDZs

Under Chapter II of the IDZ Regulations, the first step in the commissioning and establishing of South Africa’s IDZs is the “designation” process. It is done by the Minister of Trade and Industry, after he has satisfied himself that the zone will be of strategic economic and social benefit, and various other related (R3 and Guidelines’ definitions). While “the Board”
 makes recommendations on applications for establishment of IDZs (R5), nothing binds the Minister to follow them
.
Best practice suggests that this designation process is loose and open to excessive discretion by the Minister.  

Applications for designation must also be accompanied “by an application for an IDZ operator permit by the intended company for the area proposed for development” (R3A).

While linking SEZ and developer has disadvantages as well as advantages, this requirement may be considered a positive feature of the current policy inasmuch as should theoretically tend to limit applications only to real projects with corporate or quasi-corporate operators, rather than to any more “fanciful” or “political” government schemes –as has occurred in various countries around the world. 

The Guideline on R3 requires that all environmental approvals be obtained prior to designation, implicitly meaning that the government authorities responsible for environmental protection (e.g., municipal government, Department of Environmental Affairs, Department of Water Affairs and Forestry, etc.) are involved in the decision in addition to the Minister.

Requiring such high up-front investments in studies and regulatory approvals without knowing whether a zone stands a good chance at designation or a developer at certification seems unreasonable, by international good regulatory practice standards. A preferable approach would be for the Minister to make conditional or pending decisions, requiring the applicant to subsequently obtain (ideally a unified) environmental clearance.

Under the Guideline on R3A, when the MDB evaluates an application, it must consult with local and municipal governments, as well as SARS as regards the CCA, and organise public hearings, and when it refers the application to the Minister, the Minister must bring it before Cabinet. The Guideline on R3C requires the same consultations for any modification of the IDZ boundaries. 

This process, involving numerous parties and consultations, while arguably politically helpful, is relatively cumbersome by international best practice standards. 

It is furthermore required that applicants for operator permits demonstrate their control (e.g., ownership, leasehold or Court documents confirming a transfer in process) over the land for which they seek IDZ designation (R16 and Guideline on R16). 

This requirement could potentially be interpreted in a manner limiting public-private partnerships (PPPs), where the IDZ land is brought to the table by the Government rather than the operator. Indeed, how would a private sector applicant demonstrate its control over land which it in fact hopes to convince the Government to bring to the project? To better correspond to international practice, the applicant should merely be required to demonstrate that either it OR the Government has effective control over the proposed IDZ site.

Similarly, the Guideline on R3 requires that the prospective operator “indicate all written or verbal arrangements that have been made with the suppliers of… utilities”, meaning that various separate utilities authorizations and agreements will also need to have been reached, at least in principle, prior to the application for designation.

In addition to its application to the Board, the operator of an IDZ must also (one would hope only once approved) “register with the South African Revenue Services as an IDZ Operator in terms of the Customs and Excise Act, 1964 (Act no. 91 of 1964)”, under R19.
It could be compellingly argued, from the above review, that South Africa’s experience with respect to zone establishment and commissioning is consistent with the rest of the world’s, inasmuch as the currently cumbersome designation process appears to have deterred serious private sector developer interest in the programme
.

· Provisions of the draft SEZ Bill

The primary innovation introduced by the SEZ Bill over the IDZ Regulations and Guidelines relates to governance of the programme. Indeed, under Section 4 of the Bill, a SEZ Board is established, essentially to take over the functions of the MDB. 

Its members include representatives of the dti, SARS, the National Treasury, and the Economic Development Department, as well as independent experts. All are subject to strict fiduciary responsibilities, and their removal is subject to just cause and a Board hearing. They must meet at least four times per year, although the Minister can call additional meetings.

The Board, as designed, presents certain issues from a best practice standpoint. 

· At 12 members, the Board is somewhat cumbersome, and has an even number of members which can result in tied votes. 

· The Board is public sector dominated, with the public sector having 7 of 12 seats, and even the Board’s “independent” members being Ministerially appointed -compromising the Board’s independence. The Minister is moreover something of a de facto Board member, given his right to call Board meetings. Given that a majority of members constitutes quorum, it is worth noting that a meeting can proceed without a single of its “independent” members participating in the discussion. While legislating the members’ fiduciary responsibilities and removal conditions mitigates some of the risk of lack of member legal freedom of action, it in no way mitigates the risk of “group think” nor of public sector “culture” on the Board. 

· Finally, the low frequency of the number of meetings the Board is required to hold is a potential source of regulatory bottlenecks. 

Under Section 15, the dti is required to establish a dedicated secretariat within the Department to support and facilitate the functions of the Board, and provide it with the personnel and financial resources necessary for the effective performance of its functions.  

It is however unclear whether this is intended to be a standing, full-time Secretariat, capable of alleviating the previously cited risk of bottlenecks. If so, this should be specified, as well as the secretariat’s exact functions.

Under Sections 6 and 17(5), the Board must consider applications for designation of SEZs and SEZ operator permits and make associated recommendations to the Minister, just as the MDB currently does.

With all of these questions we have raised regarding the effectiveness of its design, it is unclear whether the SEZ Board represents an improvement over the current MDB, and its SEZ designation and operator certification processes. Arguably, given that the SEZ Board does not include representatives of any of the other current decision-making bodies (e.g., environmental authorities, local government, utilities), this might only be the case if the creation of the SEZ Board in some way resulted in a streamlining or elimination of independent decision-making by SARS. Such a change is not clear from the Bill. While the roles of the environmental authorities, local government, and utilities are no longer specifically mentioned, this does not mean they will cease to be played, as nothing in the SEZ Bill gives it the power to derogate from the current statutory framework in these areas.

Another innovation of the Bill, as regards SEZ establishment, is the Minister’s new power, under Section 16, to “initiate an application to designate an area suitable for the development as a Special Economic Zone in pursuance of strategic national interests.” Similarly, under Section 17, “National government, a provincial government or a municipality, acting alone or jointly, may apply to the Minister in the prescribed form and manner, for a specified area to be considered for designation as a Special Economic Zone.”

These provisions legislate a shift in focus away from the Regulations’ implicit strategy of approving IDZ projects which appear to have been presumed, at the time of the Regulations’ drafting, to likely be private-sector (i.e., corporate operator) driven. Such a change is a move away from best practice, as determined by a review of 40 years of SEZ experience. Indeed, public zones (apart from those in such deep-pocket economies as the Middle-East’s) have in general been found to be less successful than private sector led zones.

Although applications for designation must still be accompanied by an application by an SEZ operator, it is unclear what sort of operator one will be looking at, given the public sector driven approach to the establishment of zones legally enshrined in the Bill. It seems extremely likely that these operators will in general be State-owned enterprises.

Under Sections 24 and 25 of the Bill, the Minister will continue to receive and review the applications for SEZ operator permits, along with associated Board recommendations, and to issue these permits. The only minor innovation in this regard is the statutory power given the Minister to issue regulations regarding the procedure and time periods applicable to this process, and any conditions that may be imposed on SEZ operators through these permits. 

Should such regulations be issued as they presumably would, this will represent an improvement over the current situation under the non-binding Guidelines, which leaves the Minister with an excessive amount of discretion in regard to these matters.

On the whole, however, it would appear that the SEZ Bill largely represents a missed opportunity to improve upon the current designation process and, arguably, enshrines the Government’s failure to attract sufficient private sector interest in IDZ development by acknowledging (and even mandating) that they will henceforth be public sector driven propositions. The risk this presents of dooming the country to the future designation of financially unsound and unsustainable SEZs is significant.

· Best Practices for generating maximum SEZ benefits

As a matter of principle in global SEZ practice, the responsibility for commissioning or “designating” SEZs, including their launch or “establishment” from a legal perspective, is a public sector role. Industrial parks, logistics hubs and like platforms established by the private sector on their own can never, by definition, constitute SEZs –an essential feature of which is the attribution of a special legal status, conferring various policy benefits, by Government. 

That being said, the matter of how a designation is conferred on an SEZ, as opposed to by whom, is one where better and less good practice offer lessons. Indeed, best practice tends to demonstrate that applications for designation of zones should be a joint public-private endeavour, where the private zone developer first demonstrates the business case for and financial viability of a zone, and the public sector then assures itself, through rigorous studies, of the socio-economic benefits of the proposed project. Left unchecked, the incentives of each of these two parties (profits on the one hand, and politics on the other) almost invariably lead them to neglect the other’s key concerns. The result is poor public policy in the form of either unsustainable “white elephant” zones or profitable zones that fail to deliver positive socio-economic results. It is thus critical that the incentives for the public and private sectors be gotten right. 

International experience shows that it is vitally important for the Government to recognise that appropriate private sector projects should be allowed to apply and be considered for SEZ designation –which would encourage private sector-led development and growth in the country, and ensure that a maximum amount of risk associated with SEZ development and operation is borne by the private sector. Some key good practices learned from international experience in this regard include
:

· Letting the private sector take the initiative, rather than giving Government he leeway to designate unprofitable  zones;

· Making sure that the designation application process is neither so unduly cumbersome, unclear, or open to abusive administrative discretion as to deter the private sector from applying for such designation for their projects
;

· Requiring that all SEZs –whether publicly or privately promoted- be able to demonstrate a Return on Investment derived from their on-rental income stream, taking into account market-based (or at least “equal footing”) costing of land, infrastructure, and capital.

(ii) Funding and developing SEZs 

It is only once an SEZ is designated that “the real work” begins, with bricks and mortars signalling the reality of what may once have been merely viewed as a grand vision. International experience shows that both the public sector and private sector have roles to play in this process. 

· Existing regulatory framework for IDZs
It bears noting from the onset, in discussing the development of zones, that South Africa’s IDZ Regulations (e.g., R15 in particular) and Guidelines do not make any distinction between the parties involved in first developing and later operating zones.

Typically, it is international practice to define developers and operators of SEZs differently from one another legally. This permits specialised developers to focus on their business, and specialised operators to focus on theirs.

Furthermore, under current practice, the MDB, the only specifically named Government body involved in the development process (except for the implicit role of any public utilities, under R3), merely monitors the development of IDZs, and the operator’s compliance with its permit (R5). Under R17, the “IDZ operator permit shall contain the duties, terms and conditions for development… of the Industrial Development Zone by the IDZ operator”. Amongst other things the permit must specify are “the facilities that the IDZ operator must provide to enable the Board to exercise its functions within the Industrial Development Zone”.

At present, the regulatory framework is more “directive” than “cooperative” in its approach, and somewhat at odds with international best practice in SEZ development. 

Moreover, the critical issue of PPP-driven development of IDZs –now almost a sine qua non condition of SEZ development worldwide- is completely unaddressed by the current regulatory framework.

· Provisions of the draft SEZ Bill

Under Section 6 of the SEZ Bill, the SEZ Board must advise the Minister on policy and strategy to develop SEZs, consider applications for SEZ operator permits and make associated recommendations to the Minister, liaise with SEZ operators on SEZ development and implementation, and conduct relevant investigations related to the above matters.

There appears to be a subtle yet happy semantic shift in the Bill, with the introduction of the responsibility of the Board to “liaise” with SEZ operators as regards SEZ development. Such an approach would be more consistent with international best practice than the current directive approach. However, given the concerns we previously raised regarding the nature of the operators (e.g., whether they would in fact to be private sector operators at all), it seems likely that the Government might merely be liaising with itself.

The issue of PPPs and public participation in zone development however looms large in the changes to the current framework. Indeed, under Section 31, the Bill provides that “The Minister may, with the approval of the Minister of Finance… establish a Special Economic Zones Fund to support the promotion and development of special economic zones” and that he may further “with the approval of the Minister of any relevant government department, design and administer… incentives or support programmes”.

Furthermore, as previously noted, sections 16 and 17 of the Bill envisage a greater government in the application process, if not for development (through operator certification), at least for the linked issue of zone designation. 

While unclear what this will mean in terms of their development, it implicitly suggests the likelihood of a significant public hand in the endeavour. The concern here, from a best practice perspective, as previously noted, is that this may unfortunately be a harbinger of too great a public hand, to the detriment of a properly structured PPP approach. 

· Best Practices for generating maximum SEZ benefits

During development of an SEZ, the overarching role of the Developer/Operator is to provide an attractive physical and services environment to prospective investors. To that end, they generally take on the following roles and responsibilities:
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   Source: Adapted from FIAS, SEZ Toolkit (Unpublished Draft, 2011)

Design and construction of SEZs requires considerable coordination between off-site (typically public) infrastructure and on-site (typically private developer) build out of the zone, in order to ensure their seamless and timely integration. Any significant time gaps, discrepancies or lags between them will result in overruns and credibility issues during SEZ development, and set the zone on the wrong foot from an investment attraction standpoint.

One important governance tool for resolving offsite/onsite and other private-public SEZ coordination challenges is the institution of dedicated Governmental “steering committees” to help oversee the development of the SEZ, with at least some form of private sector representation (usually by the developer and/or tenants). These steering committees typically take on such functions as approval of the SEZ’s land-use master-plan, coordination of its off-site utility service delivery with existing utility providers, obtaining their commitment to supply unmet SEZ utility requirements, etc.

In the context of SEZ development, the Developer is the entity taking on the main financial risks of the project and orchestrating its various components. While the term is usually associated with the private sector, the private sector may not always be willing or able to take on the risk inherent in this role fully. Indeed, if the project or the investment climate do not provide for a reasonable expectation of return in the form of future income, then a private sector developer will be unable to secure long term financing.  

To help address these challenges, Government often needs to fund both off-site infrastructure and, occasionally, on-site “enabler” facilities. Some of the funding mechanisms used in this context include:

· Infrastructure development funds -A special fund created through contributions of Government, donors, private sources and/or export credits earmarked for infrastructure development, such funds are managed by an intermediary such as a development bank, which grants funds to the Government to develop or on-lend to developers at a margin. 

· Soft loans -Multilateral financial institution such as the International Finance Corporation or the Kuwait Development Fund have on occasion provided soft loans to SEZs.

· Guarantee facilities –Facilities such as the World Bank’s partial risk guarantee are a possibility to provide debt funding where a sovereign back-to-back guarantee is available.  

Under any of these approaches, the Government and donors can make institutional arrangements to fund an escrow account devoted to infrastructure development.  Drawdown conditions from the account might include: completion of feasibility and design studies; contracting of the general contractor; and/or completion of off-site or on-site infrastructure
.

More critical than any of the above approaches is however capitalising on the opportunity of PPP arrangements for zone development
. 

In the event, there are weaknesses in South Africa’s PPP framework in National Treasury Regulation 16, both for SEZs and in general, with respect to:
· Proper “socio-economic” cost benefit analysis rather than “value for money/affordability” analysis –Sections 16.1, 16.3.2, 16.4.1, 16.6.3 and 16.9.3 all make it clear that the Government’s only concern in PPPs is with “affordability” and “value for money”. This is inconsistent with best practices, which also evaluate the opportunity cost of not entering into the PPP, the social impacts, etc.
· Increased incentives for the proponents of unsolicited proposals –Under Section 16.6.4(b), South Africa’s PPP procurement system requires that unsolicited PPP proposals be put out to competitive tendering. This is inconsistent with international best practices.
· WTO compatibility as regards National Treatment and Non-Discrimination –It is unclear whether the preference for historically disadvantaged bidders in Section 16.6.4(a) is entirely WTO-compatible, as it discriminates against foreign bids.
Nevertheless, with appropriate modifications for use in an SEZ context, the application of such a PPP framework could prove useful in terms proper allocation of risks and rewards between the public and private sectors. Furthermore, the promotion of coordinated SEZ development and properly structured PPPs could be enshrined in SEZ-specific supplemental public procurement rules or guidelines, structured to:

· Require private participation in the development and/or operation of all SEZs –ideally, from the stage of project development; and

· Enjoin the Government only to accept the highest-value bids of developers tendering for SEZ concessions on State land, from both the socio-economic and financial returns perspectives –so as to ensure maximum socio-economic returns, and to manage SEZ-related land speculation and its impact on land prices.

Finally, to further enhance the attractiveness of the zone to a private partner, a Government SEZ unit (such as the SEZ Board) can also engage in a number of other zone-enhancement activities. The goal of these activities would be to shift resource/risk allocation from the private sector, to improve the terms and conditions of the transaction, and most of all, to increase the likelihood of long-term project success to the benefit of all parties. The types of SEZ preparation activities that will take place during this step are varied but may include:

· Engineering works;

· Site planning and master planning, including both offsite and onsite infrastructure requirements, to varying levels of detail;

· Engineering and design works to supplement master planning activities; and

· Building of offsite infrastructure.

Marketing, finance and legal assistance are also areas in which the SEZ Unit can deliver value-added benefits to the private partner as part of the PPP transaction. For example:

· The SEZ Unit may commit itself to the preparation of a detailed list of tenant ‘expressions of interest’;

· In some cases, the Unit may pre-lease a portion of the zone or identify one or more anchor tenants which will act as a ‘sweetener’ to the selected private partner; or

· The SEZ Unit may also obtain leads and in some cases proposed terms; and conditions from financial institutions interested to do business with the selected private partner
.

Neither South Africa’s current IDZ nor its proposed new SEZ frameworks make the Legislator’s intentions sufficiently clear with regard to the public and private roles in SEZ development in the country. From a best practice standpoint, clarifications in this regard would be helpful.

(iii) Operating SEZs

Once a zone has been developed and is ready to “open for business”, the SEZ owner, developer or sponsor –if it does not itself choose to act as operator- contracts with the (ideally private sector) SEZ operator, in order to operate the SEZ for a certain period.

Although similar in some respects, the “operation” or “management” of a zone from a business perspective (which is how the term “operation” is generally understood) must be distinguished from the “regulation” zones. While the former function can be undertaken by either a public or a private entity, or even a special purpose PPP vehicle, the latter is (with a few potential exceptions related to outsourcing of non-sensitive functions) an essentially public sector role.

· Existing regulatory framework for IDZs

Under the current IDZ framework, R3A envisages a role in IDZs for “an IDZ operator… company”. 

As previously noted, this approach should theoretically tend to promote the practice of corporate or quasi-corporate operators, with experience in this area of business activity.

Under the regulatory framework currently in place, these operators are meant to control the IDZ land (R16 and Guideline on R16), negotiate utilities supply (Guideline on R3), and interact with Customs (R19). Furthermore, under R19, the operator must “ensure that IDZ enterprises within the Industrial Development Zone comply with this Regulation and other applicable legislation and standards”. Similarly, under R22, “An IDZ operator shall enforce internal rules and procedures to govern activities within the IDZ in compliance with the customs, security, environmental, and any other requirements in terms of any applicable law” and “ensure compliance by IDZ enterprises with these internal rules and procedures through a system of sanctions”.

The operator’s role would thus appear to quite an extensive one, including the responsibility of acting as the interface between the Government in general and IDZ enterprises located in the zone under its management.

Utilities are also expected to play a role of sorts in IDZ operations, through infrastructure provision and supply (R3)

The public sector, through the MDB, merely monitors the operator’s compliance with its permit (R5). Under R17, the “IDZ operator permit shall contain the duties, terms and conditions for… operation of the Industrial Development Zone by the IDZ operator”. As previously noted, amongst other things the permit must specify are “the facilities that the IDZ operator must provide to enable the Board to exercise its functions within the Industrial Development Zone”.

Given the limited nature of the MDB’s functions, as defined, the operator’s role would appear to have been designed to be a preponderant one –which is consistent with international good practice.

· Provisions of the draft SEZ Bill 

Under Section 6, the SEZ Board must liaise with SEZ operators on SEZ implementation, and conduct relevant investigations.

However, as previously noted, given the concerns we have raised regarding the nature of the operators (e.g., whether they would in fact to be private sector operators at all, given the likelihood that operators will in general in future be State-owned enterprises), it seems likely that the Government might merely be liaising with itself.

Under Section 19, SEZs “must appoint a Board responsible for the efficient governance and management of the business and affairs of the Special Economic Zone.” These boards will be sub-national, government-run boards, specific to each SEZ.

It must from the outset be noted that this is a different Board than the “SEZ Board” discussed to date (under Sections 4-18), which is a somewhat confusing state of affairs. Not only do the two levels of SEZ Boards seem to have the same name, but they are both involved to one degree or another in oversight of aspects of SEZ management. The zone-specific boards are however confusingly described as “responsible for the efficient… management of the… affairs of the Special Economic Zone.” Given that each zone already has an operator performing this function, the intent here is unclear in the extreme.

Under Section 20(2), each SEZ must submit an annual strategic plan to the Minister, presumably so that he may oversee and/or regulate the operation of SEZs. Similarly, under Section 21, each SEZ must submit an annual business and financial plan to the Minister for approval.  Under Section 22, the SEZs must also submit to the Minister an annual report and audited financial statements. Under Section 25, the Minister may issue regulations regarding any matter “that may promote the effective monitoring of the conditions contained in a Special Economic Zone operator permit”. These powers, under Section 29(6), also extend to the transfer of permits. Indeed, under Section 26(2), the Minister “may take over the operations of a Special Economic Zone where the operator fails to comply with the terms, conditions and other requirements”. He may also, under Section 28(1), withdraw or suspend a SEZ operator permit if the operator fails to comply with its duties, terms and conditions.

In extending to actually approving the annual business and financial plans of the SEZs, the Minister’s powers are intrusive and inconsistent with best practice. Between the zone boards and these powers, the operator would appear to have altogether lost the ability to run its business.

Furthermore, under Section 22(1), each SEZ must submit annual financial statements to the Auditor-General for auditing.

Another over-extension of the public sector is visible in this provision. Indeed, such an audit should only apply where SEZ has a public financial contribution.

Under Section 26, the operator must report “as required on zone activities, performance and development to the Minister, SARS, the South African Reserve Bank, Statistics South Africa or other relevant authorities”. It must also “register any lease agreements and services” with unspecified bodies. Under Section 28(1)(c), an SEZ operator’s permit may be withdrawn, “where the Special Economic Zone is required to comply with customs and excises rules and the Commissioner of the South African Revenue Services notifies the Minister that the Special Economic Zone operator is in contravention of, or has failed to comply with the customs and excise rules”.

Unless revised, the lack of Government coordination in receiving SEZ operator reporting these provisions would appear to enshrine represents an unfortunate missed legislative opportunity. They also belie what looks to be a heavy, rather than streamlined, regulatory approach to SEZ programme. Indeed, a number of other bodies beyond the two levels of SEZ Boards, at a minimum including the Minister of Trade & Industry, SARS and the Auditor-General, all have roles as regards oversight of the operations of SEZs. 

While, under Section 26, the operator may also adopt rules and regulations to promote its safe and efficient operations in the SEZ its businesses but, given all of the above oversight of operations by various public bodies, it seems clear that the operator’s own oversight of zone operations is meant to be limited.

Finally, as correctly noted by Baissac: “Insofar as the governance and management of individual SEZs, the Bill makes no provision for participation by zone users. Such participation is customary, to allow for the effective representation of zone user interests.”
  

Taken as a whole, the new provisions represent a dangerous failure to capitalize on the experience of private sector operators to manage SEZs. If the concern leading to their removal from the picture was that they had not sufficiently come to the table in the first place, a better approach than uninviting them might have been to lighten their regulatory burden, and its associated high costs and risks, so as to better incentivize their participation in the South African zones programme. 

· Best Practices for generating maximum SEZ benefits

To a large extent, during the “operation phase”, good practice would suggest that the operator arrange delivery of the most critical SEZ services. As previously stated, as a first corollary principle of international practice as regards SEZ operations, it is preferable to define developers and operators of SEZs differently from one another legally. This permits specialised developers to focus on zone construction, and specialised operators to focus on zone management. A second good practice principle is to ensure that the preponderance of risks and rewards associated with SEZ operations are allocated to the private sector. 



The public sector, for its part, typically plays the following roles:





 [image: image5.png]Facilitate Government Coordinate with other
Services Bodies

eFacilitate licensing,
permitting and regulatory
services within the SEZ;
particularly relating to
land use, business
licensing, environmental
permitting, building
permitting, and labor
regulation including
foreign work permits and
inspections
eFacilitate utilities
provision
*Set fees commensurate
with the cost of service
delivery

*In the delivery of certain
other government
services (i.e. customs and
tax administration, etc.),
the regulator should
coordinate this delivery
with them

*Enter into service delivery
agreements or
memoranda of
understanding with key
Government bodies

*Monitor compliance with
the SEZ legal framework
through risk-based
monitoring and inspection
techniques, and enforce
compliance through
appropriate penalties
independently from other
publicagencies




    Source: Adapted from FIAS, SEZ Toolkit (Unpublished Draft, 2011)

However, in their detail, SEZ operations in fact involve a number of different functions which can be shared, for instance including the following:

· The SEZ Regulator owner/sponsor and Operator jointly engage in marketing to attract tenants;

· The SEZ Regulator and the SEZ operator jointly develop a standard operating procedures manual and model forms;

· The SEZ Regulator and operator recruit and jointly train their own and other agency staff on the standard operating procedures; and/or

· SEZ businesses enter into land or Standard Factory Buildings (SFB) lease agreements with the operator and are licensed by the SEZ Regulator.

Part II. Public and private roles, and governance structures for administering SEZ incentives systems

In this paper, we use the expression “incentives” in its broadest sense, and not merely as a reference to fiscal incentives. Under this definition, incentives would thus include any business-enabling policies or measures put in place in SEZs by either the public sector or the SEZ operator. It is a worthwhile examining how these various incentives are and should be administered.

· Existing regulatory framework for IDZs 

Before examining who administers the incentives system, it is incumbent upon us to briefly describe the incentives in question. 

The overall benefits offered by the South African IDZ programme are: Duty-free production for exports in a Customs Controlled Area (CCA); VAT-suspension for supplies procured in South Africa; and a single-window facility (one-stop-shop) for all the necessary regulatory and documentation services for investors.

As stated in R36, “Sales from the customs territory to a customs controlled area shall be deemed to be exports from South Africa, and as such, shall be governed by the Customs and Excise Act and related legislation and subject to normal customs policy. Such sales may receive benefits and incentives granted to exporters under South African Law provided that such sales shall not qualify for support within the Export Marketing and Investment Assistance Scheme.”

More specifically, according to §3.2 of the Guidelines, these incentives include: “Duty rebate and VAT exemption on imports of production-related raw materials, including machinery and assets, to be used in production with the aim of exporting the finished products, VAT suspension under specific conditions for supplies procured in South Africa, Efficient and expedited Customs administration.”

It would appear that nothing in the Regulations or Guidelines actually derogates from the normal modus operandi in South Africa. As such, the administration of these incentives would primarily be within the jurisdiction of SARS.

In addition to these export incentives, an “IDZ enterprise shall be entitled to  apply for any other benefits or incentives offered from time to time by the Republic of South Africa” (R34)
.

Given that these latter incentives are in no way particular to the IDZs, this paper does not propose to examine them. It does however bear noting that it appears, from the construction of this provision, that they would equally be administered under the ordinary procedures, by the ordinarily competent bodies.
Unlike many other jurisdictions, South Africa’s incentives do not, at this time, extend beyond fiscal and customs incentives, to provide a liberalised investment policy environment for businesses. As dryly noted by the dti itself
: “The current IDZ programme does not provide for any IDZ-specific incentives that are designed to attract much needed strategic investments, except for the Customs Controlled Area (CCA) and the general incentives offered by the dti”. Or, as stated by the Coega GM plant’s chief executive, Pepi Silinga: “One weakness at the moment is the incentives regime. South Africa is unable to complete with the rest of the world at this point”
.

Having defined the incentives in question, let us now turn to the matter of how they are currently administered. Under R35, it is stated that: “The IDZ operator, in co-operation with the Director General and the relevant organs of state, and within the framework of cooperative agreements provided for in regulations 3 and 7, will facilitate the establishment of a single window service”.

It would thus seem that the operator is, to a degree, involved in the administration of the legal regime applicable to IDZ enterprises. It is also the party providing the business-enabling infrastructure and facilities to them. In these two respects, it has a role in the administration of incentives as we have defined them. However, it is doubtful that this role is an important or effective one.

Indeed, R50 specifies that: “It shall be the responsibility of the Board to enforce the requirements of the Act and this Regulation as contemplated in the Act.” Furthermore, under R54, “the Board may issue decisions and circulars in order to notify interested parties regarding the clarification, updating, or any other changes in procedures, rules, regulations and fines, or other matters pertinent to the operation of the South African IDZ programme.” 

The MDB would thus appear to be the party vested with regulatory authority, “in co-operation with… the relevant organs of state” (R35), as the authority it is granted (under Regulations) is not of sufficient legal strength to affect other bodies’ statutory powers. This is for instance made clear in § 3.1 of the Guidelines, which state that CCAs will be administered by “dedicated SARS officials to provide support with customs and VAT requirements”. 

Nothing in this arrangement is unusual, in terms of international practice.

Furthermore, Section F of the Guidelines, titled “administrative procedures”, states that: “An IDZ Interdepartmental Committee comprising of the relevant departments, amongst others National Treasury, SARS, DPE, ACSA, NPA, NDOT and the DHA, will be appointed to advise and report to the MDB on all matters pertaining to the IDZ Programme. This Committee will report to the MDB on a regular basis and will be comprised of the Deputy Director-General (DDG) of TEO, as the Chairperson, one other MDB member and persons from the aforementioned departments.”

While the nature and extent of this “advice” are not clearly defined, it is clearly in the context of “administrative procedures”, and must be interpreted in the context of these bodies’ statutory authorities, which remain legally unaffected by the Regulations or Guidelines. 

The creation of such a committee, in addition to the “single window service” and any powers exercised by various Government bodies directly, under their statutory authority, is potentially duplicative. Moreover, international experience has shown that gathering different government bodies in committees does not necessarily enhance administrative efficiency. Indeed, unless members are legally bound to be present at meetings, committees are legally empowered to make binding decisions, their decision-making process is legally exclusive, and their decisions considered binding with or without individual members’ presence, committees are often largely ineffective.  Changes in representatives, members of insufficient or too high a hierarchical standing, too numerous a number of members, inadequate travel perquisites, to name but a few considerations, can render a committee even more so. As such, the creation of committees can in fact slow even down and render more bureaucratic administrative decision-making processes.

In spite of the innovative idea of giving a role to the operator in incentives administration through the single window, the overall impression given by the incentives administration scheme currently in place is one of administrative confusion, with overlapping delivery mechanisms and poorly structured coordination. Our analysis is consistent with previous findings in this regard
. 

· Provisions of the draft SEZ Bill

As previously noted, under Section 31, the Bill provides that “The Minister may, with the approval of the Minister of Finance… establish a… Fund to support the promotion and development of special economic zones” and that he may further “with the approval of the Minister of any relevant government department, design and administer regulatory or other incentives or support programmes”.

Given the general nature of these powers, the status quo regarding incentives as we have defined them would largely appear, barring additional clarifications which the Bill has taken advantage of its opportunity to include, to be largely unaffected. As noted by Baissac: 

“The Bill makes no reference to the labour regime that will apply. Yet, South Africa’s labour regime is widely considered non-competitive. SEZs are one of the preferred tools to alleviate the constraints of uncompetitive labour regimes, with exceptions and special provisions for the hiring and dismissing of labour, as well as for the management of labour disputes. The apparent application of South Africa’s ‘common law’ here is particularly concerning given the currently proposed revision of the country’s labour regime. It is doubtful that SEZs under the considered new labour legislation would be attractive to investors. This makes the introduction of special labour provisions essential.

There is no definition of the process of funding the development of SEZs, to the exception of the mention that the Minister may set up a fund to that effect. This is too imprecise and non-committal. Furthermore, the Bill makes no provision for… PPPs in the funding (and operation…) of SEZs…

To be a success, an SEZ law would need to provide clarity on the legal regime and incentives provided. This is particularly important in a country like South Africa, which suffers from a competitiveness issue in terms of labour legislation and costs, corporate tax, exchange controls, and transport costs”
.

From an incentives administration standpoint, while the overlapping committees and contradictions may have been done away with in the Bill, it has not replaced them with anything other than the ordinary modus operandi in the country. It has in fact even failed to maintain the single window initiative of the current IDZ scheme which, while reportedly ineffective as designed, was an innovative step in a positive direction. Key government functions that need to be coordinated are: work permits, customs, funding, incentives, ports logistics and infrastructure, rail linkages, environmental impact studies, water, electricity and telecommunications, and rural enterprise linkages. The single window’s abandonment represents a step away from international good administrative practice. 

· Best Practices for generating maximum SEZ benefits

Without the well-performing “software” of a SEZ’s investment climate and policy regime, its physical “hardware” alone truly makes it nothing more than a real estate proposition, with no “special” attributes at all, and no comparative advantage relative to good industrial locations worldwide. The special draw of a SEZ is indeed thus to be found in this policy-based elements. An SEZ offers investors and users a comprehensive and simple environment to do business. It does so by minimising red tape, and offering a liberal and flexible investment environment. 

There is no single set of policies that characterise SEZs globally. Each country has chosen to introduce incentives and measures that are often considerably different from one another. Indeed, SEZs must be tailored to understanding and meeting actual and potential investors’ needs and behaviours. For the SEZ programme to enable the Government to promote freer economic activity, it is however important that the broad scope of the SEZ regime be recognised. It typically encompasses a variety of areas ordinarily under the purview of other national and local government bodies, including the following matters
:

· Business Registration and Licensing

· Investment Policy and Guarantees

· Taxation and Investment incentives

· Investment Promotion and Facilitation

· Labour and Immigration

· Utilities Provision and Regulation

· Land Use, Property Development, and associated Environmental Protection

· Security and Policing

· Municipal Services

Let us review of few of the more critical of these areas within a typical, good practice SEZ regime:

Land acquisition and site development. The ease of acquiring, developing, and leasing sites for business operations is an important element of an enabling investment environment –for both site developers and end-users. Environmental clearances are also an integral part of site development. Without a streamlined set of principles guiding environmental impact assessment and environmental mitigation plans, site development projects (such as SEZs and critical enabler projects within them) can become bogged down in interminable delays and uncertainty, often even leading to the reversal of investment decisions. The same is true of efficient and reliable connections to utilities –an essential dimension of site development and serviced land use.

An effective physical and spatial planning capacity is one of the core tools available to SEZ authorities to guide investment decisions, allocate resources, and ensure the long-range compatibility if SEZ development with the national economy. It is effective planning controls which serve to regulate economic activity in a modern SEZ rather than a complex up-front screening and project evaluation process. It is on-going monitoring and enforcement of compliance with zoning plans, building codes, health and safety regulations, and environmental norms that should ideally regulate entry (and, in some cases, force exit) of businesses, rather than an abstract “project evaluation”.

Today’s SEZ regimes thus support investment through integrated planning of the SEZ’s utility and transportation needs, zoning and land use framework, and design guidelines. Integrated, private sector driven infrastructure and simplified access to land are also key features of best practice SEZs. A new process for physical development control for SEZ development and all subsequent construction within them, including decentralised, autonomous SEZ Authority decision-making underpin these features. Some examples of specific policies found in various SEZs in this regard include:

· Integrating all necessary permits in the key stages of land development (e.g., allotment permit, building permit, etc.) into single step that requires no more than two days;
 

· Simple building and style norms reducing the degree of required control and inspections
.; and

· An e-government “one-stop shop” offering Municipal, Public Utilities and other services electronically, including online issuance/payment of electricity, phone, and water bills, and fines
.
Taxation and tax administration. Taxation is an inevitable business reality, which, if improperly administered, can become a deterrent to investment. Economists are increasingly unanimous is the belief that a lower and level tax burden for investors may, in the long-run, expand the tax base and promote sustained economic growth. Streamlined tax administration is another key ingredient for the attraction of FDI. There are three stages of tax administration: registration; reporting; and compliance audits. Each requires appropriate and careful design so as to minimise potential frictions to proper business operations. Modern SEZ regimes generally include some or all of these features.

Increases in taxes reduce output. The marginal rate of taxation is negatively correlated with economic growth because the marginal tax rate acts as a disincentive to produce and generate income.
 However, incentives schemes reduce the tax base and net, while also adding to the complexity of the tax administration system. The key is thus to create a stable tax regime with lower rates. A number of countries in Eastern Europe, Asia, and Africa have implemented flat corporate income rates –many at levels below 20%
. Many SEZs   have followed suit
. International practice in SEZ taxation also tends toward the elimination of cumbersome indirect taxes.

Labour regulation. As a key area of business regulation, flexible labour norms and enabling regulatory compliance requirements as regards labour represent important investment incentives. 

In the 1970s and 1980s, the first wave of enclave EPZs often attracted footloose investment by capitalising primarily on cheap labour. These EPZs usually remained isolated from the host economy, and frequently eroded labour protections. Over time, this business model has changed. Pure labour-driven zones decreased in importance, while skilled, adaptable labour pools in flexible investment environments became increasingly important. Availability of qualified technicians and graduation rates for knowledge workers are replacing hourly wage statistics as key factors in international investment decision-making.
The debate on labour law has also evolved since the 1970s. In today’s global factors of production environment, the ILO has established that labour laws should be flexible enough to enable businesses to operate profitably. According to the ILO, globalisation and the mobility of capital have introduced three key factors into professional relations: (i) reduction in the ability of governments to intervene in labour relations; (ii) increasing autonomy of corporations; and (iii) growing international competition for investment based in part on the cost of labour. A national objective of attracting foreign direct investment through SEZs can therefore bring about significant changes in the overall climate of labour relations
. 

Flexible labour regulation is thus increasingly common feature of today’s best practice SEZ regimes. Employment flexibility (e.g., part-time, temporary, casual, on-call, fixed price, training, seasonal, contracting out) is its first measure. The most critical of these issues will however be the addressing termination rigidity. Best practice suggests that termination of employment contracts should be at the initiative of the employer. Controls on termination tend to discourage employers from hiring new employees because they impede a company’s ability to implement a staffing strategy reflecting the realities of market demand. Many countries have broadened the scope of their unfair dismissal legislation, and eased or abolished administrative controls in this regard, such as obligatory ex ante trade union consultation requirements prior to each instance of dismissal, or required prior government approval. Given the concern for flexibility and new forms of productivity, the process of laying-off and of firing unproductive employees needs to be relatively straightforward in today’s world, especially if one wishes to encourage businesses to hire workers under long-term contracts with no fixed date of termination. Case studies of flexible approaches to termination suggest that the solution should focus on moderate severance pay for redundancy
.
A credible system for resolving employment and labour disputes also greatly enhances the capacity of employers to discipline, lay off, or even to fire, unproductive workers. This facility is an important factor in boosting the productivity and international competitiveness of firms.

Expatriate investor entry, and entry of foreign companies’ management, is another important test of a country’s openness to investment. While international studies clearly show that very few multinationals retain more than a few expatriates in the management of local operations in the long-run (for reasons relating to their higher relative cost, their lesser knowledge of the local market, etc.), the ability to easily bring such personnel in during start-up, and indeed to retain the flexibility of bringing them in as-needed, speaks volumes about the openness of an investment destination. Investors have come to expect liberalised work, immigration, and residency privileges for themselves and their managerial staff. Based on this inter-play of skills, costs and regimes, SEZs define themselves as very different investment locations –ranging from an international white-collar services centre
 –an economic construct largely dependent on imported Asian workers and European managers.

Indeed, liberalising visa schemes to allow quick and free entry of international professionals increases the transfer of knowledge and expertise into the country
. An SEZ should take advantage of the opportunities for ex post verification and inspection of expatriate labour activities provided by its inspections systems, rather than apply ex ante entry controls. 

SEZs are frequently at the forefront of labour reforms because multi-use zones by definition require a diversity of labour skills. SEZs often facilitate access to workers though labour market information systems, liberalised access to foreign workers, and linkages with national training institutes. South Africa’s proposed new SEZ regime could be made to address many of the current sources of inefficiency in the country’s labour inspection, termination, and dispute resolution regimes.

Customs interface. Proper trade facilitation is one of the cornerstones of an enabling investment environment in today’s world, where inputs and outputs alike must be able to move seamlessly across borders to enhance commercial competitiveness. Poor logistics can lead to inefficient movement of goods and cause tremendous economic losses, and efficient production and delivery systems make efficient and simple customs procedures increasingly important to investors. Economies that are unable to provide predictable and efficient customs clearance processes attract less investment.

Not surprisingly, given these realities, a modern duty-free customs regime is one of the defining characteristics of virtually every successful SEZ operating today. A SEZ is deemed a “free zone” because of its Duty-Free Customs regime –a key feature in most SEZs today as in the past
. However, a SEZ Customs regime requires special adaptations as compared with a national Customs regime –special adaptations which Customs and SEZ authorities may or may not have considered, anticipated or provided for. The experience of successful SEZs points to a number of important factors that shape SEZ duty deferral mechanisms:

· Reliance on automated systems and customs technology. To manage this diversity of customs transactions, SEZs rely on streamlined inspection procedures; automated risk profiling; electronic container sealing and tracking; flexible record keeping and inventory controls; and EDI-based integrated automation.

· Post-audit control and enforcement. SEZs are often too large to rely on physical fencing, guards, and authenticated paper documents to ensure the integrity of the customs territory. Instead, enforcement is based on post-audit of inventory records and declarations, often linked directly to an automated customs system to identify and audit high-risk traders and users. 

· Managing duty-free consumption. In some SEZs, duty free benefits also apply to the consumption of household goods and importation of household goods in non-commercial quantities. As a result, this kind of SEZ customs regime supports multi-use developments by offering clear advantages to commercial, industrial, services, and residential users of the SEZs. However, SEZs that allow duty-free retail sales and consumption on-site face an additional challenge in managing a multitude of small transaction and avoiding leakages into the customs territory. Tools include precisely defined consumption privileges and “smart card”-based merchandise control systems.

· Limiting customs control within the SEZ. The main function of the national customs force is to ensure the integrity of the SEZ perimeter, and manage the interface with the national customs territory. Customs control within the SEZ should thus be limited to enforcement and verification activities.
Business licensing. The SEZ business registration process should be simple and free of unnecessary compliance requirements –a question which we will explore in detail in Part III of this paper.
SEZ regime regulatory structures. From the institutional perspective, international best practice suggests that the SEZ regime be administered by an autonomous, powerful government authority. This Government body oversees the administration of special, dedicated laws, regulations and practices inside the SEZs, exercises SEZ developer, operator and end-user regulatory oversight, and ensures that the delivery of Government services with this regulatory environment is streamlined and efficient. The “SEZ Authority” regulates economic activities within SEZs, controls land use and development, and acts as the principal interface with private SEZ developers and operators. These agencies are typically vested with following powers:

Exclusive powers, derogated from the national regime:

· Planning and land use

· Business Registration and Licensing

· Procurement

· Origin Certification

· Promotion and Marketing

Shared powers:

· Labour

· Health

· Security & Law Enforcement

· Utilities regulation 

· Trade Facilitation

· Tax and Customs Administration

· Environmental matters

To ensure its effectiveness, the SEZ Authority should thus be characterised by:

· Broad powers and authority

· Reporting access to the highest government levels

· Autonomy—both on a decision-making and budgetary level

· Flexibility—by exempting it from civil service rules in terms of salaries, and of procurement

· Autonomous income streams –including revenue sharing with local governments

· Private sector representation on its Board

The current lack of any institutional experience in running a proper SEZ programme in South Africa will be an important challenge, and renders the best practice option of an autonomous SEZ regulatory agency critical. Indeed, if an autonomous agency were established in South Africa, this would place the country’s SEZ programme at a considerable advantage relative to regional programmes
.
Designing and operationalising a specialised body to administer the SEZ regime and regulate activities in the SEZ can however be a complex and lengthy affair. Many government bodies are reluctant to cede power and authority to an autonomous entity. Ensuring adequate coordination with national governmental departments with overlapping responsibilities can be very difficult. However, years of international experience have developed solutions to these and other challenges.

With limited authority, and limited capacity and experience in regulating SEZs, the SEZ Board, as a newly established regulator should cooperate with existing public agencies to exercise these authorities. In this way, developing states can attempt to develop good practices across the entire economy, starting at the SEZ.  While safeguarding the authority is would ideally receive (under an improved SEZ Law), the SEZ Board needs to carefully negotiate any delegation of its authority to existing regulatory agencies. 
Memoranda of Agreement are often used to specify the relative tasks and performance standards of the SEZ regulator and a public regulator. These coordinating agreements must be established with a wide range of other Government bodies, depending on the degree to which powers and functions are centralised in the SEZ Authority, shared with other governmental departments, or undertaken completely outside the SEZ framework.

One should not overload a nascent SEZ regulator with too many functions. Even if the existing public agencies have a reputation for poor service, the SEZ regulator can work with them to improve performance standards. There is however no alternative to the regulator taking over functions from an agency if poor practices prove to be entrenched.

The one-stop-shop idea is also often a good solution for streamlining cumbersome and complicated business regulatory compliance processes. Where one-stop-shop decisions are often accepted by other agencies, their administrative processes are shortened considerably
. 

Looking broadly at this question (rather than limiting our analysis of one-stop-shops to SEZs), many countries have established one-stop-shops
. Countries sometimes locate one-stop-shops within an investment promotion or economic development agency
. Other countries locate the one-stop-shop within a particular ministry
. Still others establish a one-stop-shop within the prime minister’s office or the executive cabinet. Finally, some countries establish one-stop-shops within chambers of commerce
.

There are different variants on the one-stop-shop. Centralised models are typically most effective in reducing the number of steps and documents required of the investor. They are also most effective in decreasing the number of agencies involved in assisting businesses in various ways
.

Theoretically intended to fulfil all investment processes within one agency –thus entailing only one-stop for the investor, but also just one-stop for the entire dossier– one-stop-shops have in practice represented a marketing tool more often than a fully functioning investment processing centre. In fact, while countries increasingly seek the one-stop-shop label for their investment processes in an effort to please would-be foreign investors, they often fall far short of establishing the necessary procedures and decision-making authority required for such a centralised process.  

Due to both political and administrative constraints, most countries fail to implement a true one-stop-shop. Sometimes what they end up with is perfectly adequate and a step in the right direction to a real one-stop-shop. Sometimes what they end up with is an additional administrative step that does not actually effectively serve the government or the investor. Below are several of the models of one-stop-shops found around the world:

1) The "True one-stop-shop": The true one-stop-shop establishes a central agency fully authorised to issue all necessary approvals, permits, and licences. Sometimes, they even grant or assign land to the investor
. Several countries have successfully implemented fully functioning and true one-stop-shops
. While an excellent model, the true one-stop-shop is seldom successful:  turf battles are common among the various government agencies ceding power to the central investment agency. The true one-stop-shop also runs into trouble with specialized regulatory functions. For instance, a single agency may be unable to effectively complete all investment-related procedures within one “shop.” Nonetheless, some countries have successfully established one-stop-shops for one or two investment processes -procedures for which the relevant departments and officials already reside within a single government agency. 

One-stop service windows have worked well, for instance, for export documentation requirements handled within single trade ministries. Unfortunately, investment-related procedures invariably involve a fairly wide range of different government ministries and authorities, one of the reasons why few countries have successfully implemented true one-stop-shops.

2) The One-stop-shop with delegated powers: Responding to the inevitable political obstacles facing the true one-stop-shop, some countries, such as Indonesia, have adopted an alternative approach. Short of providing legal powers to the investment centres, governments require various government authorities to delegate approval powers to investment centres. Agencies are thereby not required to transfer legal approval powers; instead, the relevant agency merely delegates approval power and can reclaim the authority as appropriate. To-date, this delegation approach has a low success rate – working only when applied to relatively minor approvals.

3) The Bureaucratic showcase or “one more stop shop” model: The “one-more-stop-shop” uncoordinated investment model is, in fact, the antithesis of the one-stop-shop. If there is no attempt to coordinate investment processes, investors must visit each relevant agency separately. Under this model, various government agencies act individually to achieve their single task –meaning that the investor must approach each agency to complete numerous steps, but the government also adds an agency called the “one-stop-shop” for investment registration and fees collection
. Since each effective agency continues to operate in an uncoordinated fashion, this model is marked by repetition and delays, in addition to investor and even agency confusion. Understandably, countries operating under the uncoordinated system tend to have long, cumbersome, and non-transparent investment processes. Countries with uncoordinated investor facilitation systems often find investors turning away and looking elsewhere for investment opportunities.

4) The Coordinated model: The coordinated model represents an effort to coordinate investment processes -typically through a board or committee- in the absence of centralisation. Under this model, agencies attempt to coordinate their decisions, thereby decreasing the steps the investor must complete. This model reflects an effort to coordinate the decision-making process internally, and thereby decrease the number of agencies the investor must visit. However, while committee structures limit the number of steps the investor must complete, they do not decrease the number of steps that dossier must take to complete the process.  While the process appears simpler to the investor, therefore, it is not necessarily quicker or more efficient.  
5) The “Shortened circuit” one-stop-shop: The Shortened Circuit one-stop-shop model is relatively common
. Using this model, many countries require all relevant authorities to locate in a single office. While the various agencies must then coordinate all permits and approvals “behind the scenes,” the investor himself makes a single stop to meet all necessary authorities. When this model works and is properly managed by a coordinating agency with sanctioning powers over the others
, it offers a “shortened bureaucratic circuit.” This model may, however, present a number of weaknesses. 

First, many countries do not have enough investment to justify agency representatives seconded to a central investment agency.  These representatives frequently have too little work, especially if investment is sporadic –and government agencies are thereby loathe to send senior officials to the one-stop-shop. The junior staff member who represents the agency at the one-stop-shop, however, typically lacks the authority to issue approvals. In this case, all approval requests are dispatched to the original relevant government agency, thereby creating an additional procedural step rather than eliminating one. Of course, under this model, the investor himself does not take the additional step, but his investment application does.

This model often also has a second major weakness: It lacks any system for direct supervision of assigned representatives. As such, those seconded to the one-stop-shop often lose power and influence in their home office. Moreover, without direct supervision, international experience indicates that those seconded often develop poor morale and a weak work ethic: One-stop-shop staff are tardy or truant, read newspapers and drink coffee, etc. The ensuing unproductive work environment presents investors with a negative image.

While largely unsuccessful in practice, the “shortened circuit one-stop-shop model often remains attractive to policymakers. Despite the model’s inherent weaknesses, governments attempt to force its success, because it often appears the easiest remedy to agency “turf battles.” In order to gain agency support for the one-stop-shop, therefore, the government allows each respective agency the majority of its existing authority.  Since agency representatives are seconded to a central investment agency without significant power, the government has merely created a showcase of bureaucrats. Many governments have adopted the shortened circuit model, including several African countries, and have found it a complete failure.

6) The Account executive one-stop investor facilitation model: Many private and public sector organisations, investment authorities, and investment promotion agencies worldwide utilise an account executive approach –with high degrees of success
. In terms of investor facilitation, the account executive model enables existing agencies to maintain significant authority, while aggressively simplifying procedures to create rapid turn-around times.
Under this model, investment officials assign an “account executive” to each investor. This means that each investor has a single point of contact within the investor services agency. While each account executive is responsible for a number of investors, each investor deals directly with a single account executive. Under this model, the sales representative who has been responsible for the investor up to the point of sale hands the project off to the one-stop-shop account executive. The account executive works with the investor to complete all business compliance procedures with government. For instance, the account executive will organise meetings with all relevant agencies, either visiting on behalf of the investor or accompanying the investor. The account executive will collect all relevant forms and assist the investor in completing them. Moreover, the account executive will explain all procedural issues to the investor and resolve any problems.

International experience shows that the account executive model is more investor-friendly than other models: Investors deal with a single individual who understands the project and knows all required approvals. Investor service and investment promotion agencies, moreover, indicate that an account executive system is relatively simple to manage because they can track the services that each account executive provides to each investor. 
A number of countries using the account executive model have gained high regard for their investor services
.

The "account executive" model has the obvious advantage of providing a one-stop centre for information and investor support, without generating the high degrees of inter-institutional jealousy or organisational problems common in other models. Nonetheless, the model requires certain conditions based on inter-agency cooperation as approvals still take place in a number of different agencies.

7) Hybrid Models: Elements of the above models are sometimes combined into hybrid models
. It is also possible to combine elements of the coordinated model with some of these. Some hybrid systems combine different elements of these various models. 

The following list represents the approximate order of effectiveness of these various one-stop-shop models:

1) True One-Stop-Shop Model;

2) Hybrid of Shortened Circuit, Account Executive, and Coordinated Mechanism Model;

3) Shortened Circuit Model;

4) Account Executive Model; and

5) Coordinated Mechanism Model.

In all cases, the following conditions facilitate a successful one-stop-shop system:

· High-level political support;

· Efforts to improve procedures within each relevant agency;

· Dispute resolution mechanism;

· Establishment of a facilitation network;

· Staff with appropriate authority and capacity to execute functions, and account executives must have the authority to represent the investor in processes;

· Management powers for the coordinating agency;

· Combining elements of the various models; and

· Designation and training of Account Executives in Standard Operating Procedures.

Throughout the world, national investment promotion agencies are rarely afforded complete authority over the investment process. As this table demonstrates, however, many do offer investment facilitation, advisory, and aftercare services:

Best Practices: Investment Promotion Agencies

	
	Be.
	Fr.
	Ind.
	Ire.
	My.
	NL.
	Ore., USA
	Sing.
	Uga.
	Wales
	Zam.

	Facilitation 
	Yes
	Yes
	Yes
	Yes
	Yes
	Yes
	Yes
	Yes
	Yes
	Yes
	Yes

	Advisory Services
	No
	No
	Yes
	Yes
	No
	No
	Yes
	Yes
	No
	Yes
	Yes

	Aftercare
	No
	No
	No
	Yes
	Yes
	Yes
	Yes
	Yes
	No
	Yes
	No


Source: UNCTAD (1998)

Some countries have also established free technical assistance programs for entrepreneurs.  Designed to promote business creation and investment, these programs target new and aspiring investors. Practical support through direct consultations has an immediate effect on the creation rate and future success of small and medium-sized businesses. This is, for instance, the case in the United States
. In Ireland, several agencies offer entrepreneur support programs
. Great Britain has a number of investment promotion agencies and business facilitation bodies
. This is also the case in France
. All of these programmes and agencies offer practical support through a wide range of counselling and advisory services. The agencies and organisations provide a variety of information on business start-up
, marketing, operating plans, finance, export opportunities, recruitment and training. 

Overall, countries that offer investors free information and assistance indicate that such direct support is more effective in promoting new business development than indirect financial assistance programs.

In terms of systems relating to acquisition of fiscal incentives more specifically, examples are more limited. However, good practices in incentive package administration include the following principles
:

· Legal clarity and transparency in the definition of applicable packages and policies
; 
· Simple and practical implementation procedures
; andRegular updating and refinement of administrative procedures. . 

Part III. Public and private roles, administrative arrangements, and governance structures for the licensing of businesses in SEZs: 

In this paper, the licensing of SEZ “businesses” refers to SEZ enterprises undertaking activities other than SEZ development and operation. Typically, these businesses, as the term is generally used, are tenants of the developers and operators of zones.

Business registration processes, unless investor-friendly, represent among the most visible market entry barriers. When an entrepreneur draws up a business plan and tries to get underway, the first hurdles that need to be overcome are the bureaucratic and legal procedures to incorporate and register the new firm. While SEZ regimes around the world differ significantly in the way in which they regulate the entry of new businesses, most do attempt to improve upon the ordinary national regime. 

· Existing regulatory framework for IDZs

Under R18, the operator may “in accordance with this Regulation, the IDZ operator permit, section 21A of the Customs and Excise Act, 1964 (Act no. 91 of 1964) and any rules made thereunder, approve or disapprove of any IDZ enterprise locating within the subject IDZ.” 

How far does this approval authority extend? It may, at this point in our analysis, come as of little surprise that it does not in fact extend very far. Indeed, under R28(a), “No enterprise shall be allowed to locate or operate as a trading concern within the IDZ unless:… (3) it has the licenses or permits required under any law to undertake its operations or business…(5) It has a good record of credit worthiness and no criminal record in respect of economic or related offences; [and] (6) In the case of the CCA, it has also complied with the provisions of section 21A of the Customs and Excise Act, 1964”. The requirement of R28(a)(6) is reinforced by R31, which clearly states that “An IDZ Enterprise located in the CCA must register with the South African Revenue Services”.

Furthermore, while R28(a)(1) requires a written agreement between the enterprise and the IDZ operator to locate and operate in the IDZ in terms of R18, under R28(c) it is stated that “The IDZ Operator shall notify the dti of every agreement entered into with an IDZ Enterprise and must file a copy with the dti, prior to any announcements to third parties.” Similarly, the Guideline on R31, requires that the operator “ensure that… information, as pertaining to IDZ enterprises, is provided to the dti… to ensure that the dti in collaboration with the National Intelligence Agency can perform and complete a background check on the IDZ Enterprise, if the dti… so deem it necessary.”

The implication is that SARS, the dti, and sometimes the National Intelligence Agency, as well as every other government body responsible for “licenses or permits required under any law” are in fact involved in the licensing of IDZ enterprises.

It is helpful that, under R6, the IDZ Regulations provide that: “The Director General may conclude a cooperation agreement with any organ of state concerning the efficient and effective exercise by that organ of state of its functions in respect of Industrial Development Zones.” Similarly, under R58: “The Minister or the Director General shall pursue the establishment of Intergovernmental and Interdepartmental cooperation on the IDZ programme… through such mechanisms as is provided for through the National, Provincial or Municipal Legislatures, legislation or any other mechanism that will be appropriate”.

This is consistent with the international good practice of concluding inter-agency memoranda of understanding for the regulation of various aspects within SEZs, and is often the mechanism through which ordinarily cumbersome procedures can be streamlined within SEZs, in order to create special investment conditions.

While accessory, it is less helpful that, since a 2006 amendment, the “Director General” is no longer defined in the Regulations. It however appears to refer to the Director General of the Department of Trade and Industry.

· Provisions of the draft SEZ Bill

Section 18(3) of the Bill implicitly requires that any enterprise located within a SEZ’s CCA must be “authorised by any registration or licence issued in terms of the Customs and Excise Act, 1964 (Act No. 91 of 1964)”. 

In this, the Bill has failed to capitalise on an opportunity to streamline licencing and would appear to have merely legislated the status quo. 

As noted by Baissac, “It would seem that companies setting up business in an SEZ will have to apply through the South African “common law” process, which is relatively cumbersome, costly and time-consuming... The Bill makes no provision for that standard SEZ offering, the “one stop shop” and accelerated licensing process. This is particularly concerning, given South Africa’s low international rankings in the starting a business category of Doing Business, having dropped to 75th place in 2011.”

It is however stipulated under Section 30(1) of the Bill, as required under R6 and R58 of the current rules, that the national, provincial and local governments must, with respect to SEZs “observe and adhere to the principles of co-operative government and intergovernmental relations”. As previously stated, the Bill is, at least in this regard, consistent with international good practice.
· Best Practices for generating maximum SEZ benefits
Empirical analysis also shows that burdensome entry regulations do not increase the quality of products, make work safer, or reduce pollution
. On the contrary, they hold back private investment, push more enterprises into the informal economy, increase consumer prices, and fuel corruption. SEZ regimes thus almost invariably derogate from national business registration frameworks under a special, streamlined facility. 
One of the key functions of an SEZ authority is the licensing and approval of enterprises establishing in the programme’s zones. This both facilitates investment, and ensures that the SEZ authority retains adequate knowledge of and control over enterprises that receive SEZ benefits. Indeed, by establishing a specific registry of SEZ enterprises, and by approving their activities to operate in the SEZ, the authority is in a position to:

· Regulate market entry based on the SEZ programme’s own liberal and transparent criteria;
· Monitor SEZ activity and plan service provision accordingly;
· Monitor compliance with customs, tax, environmental, and other obligations; and
· Sanction regime violators through revocation of approvals.
Many strategies to reduce cost of business registration exist. Apart from reducing underlying steps
, other factors found to influence the speed and reduce the cost of business registration procedures include the following: acceptance of electronic signatures; single access points (“one-stop-shops” –discussed above in detail); reduced fees or even free registration
; and Elimination of mandatory involvement of lawyers. 
In this regard, it bears noting that business registration in South Africa still requires the involvement of a solicitor, and that no “off-the-shelf companies” are available through the dti’s CIPRO system
. 

South Africa’s new proposed SEZ regime represents an opportunity to address these inefficiencies in the national business registration framework.
� This paper follows the South African practice of referring to individual regulations within “the Regulations” by the abbreviation of “R” followed by their number.


� As will be shown throughout this paper, nothing in the definition of or incentives applicable to a Special Economic Zone in the SEZ Bill suggests that it is in any way substantially different from an IDZ under the current Regulations and Guidelines.


� The MDB was constituted by the Manufacturing Development Act (Act. No. 187 of 1993, as amended by Acts No. 11 of 1995 and No. 47 of 1996). It has 14 members, appointed by the Minister of Trade and Industry and serving at his pleasure, including at least one from the dti, one from SARS, one from the Department of State Expenditure and one from the Department of Finance. According to Section 4 of the Act: “The objects of the Board shall be to promote industrial growth by way of incentives or concessions with due regard to regional requirements within the framework of the economic policy of the Republic.” The Board meets at least four times a year and takes decisions on the basis of majority voting and resolutions, its quorum being of seven. 


� FIAS, Special Economic Zones: Performance, Lessons Learned, and Implications for Zone Development (April 2008)


� A good example of simplified SEZ business registration and incentives administration may be found in the “Digital Beijing Initiative” of the Zhongguancun e-Park in Beijing, China.


� FIAS, op. cit. (April 2008)


� The author of this paper contributed to the FIAS toolkit.


� Since a 2006 amendment, the Board is no longer defined in the Regulations, but the Guidelines implicitly clarify that this is the Manufacturing Development Board (MDB), at the dti. The MDB was constituted by the Manufacturing Development Act (Act. No. 187 of 1993, as amended by Acts No. 11 of 1995 and No. 47 of 1996). It has 14 members, appointed by the Minister of Trade and Industry and serving at his pleasure, including at least one from the dti, one from SARS, one from the Department of State Expenditure and one from the Department of Finance. According to Section 4 of the Act: “The objects of the Board shall be to promote industrial growth by way of incentives or concessions with due regard to regional requirements within the framework of the economic policy of the Republic.” The Board meets at least four times a year and takes decisions on the basis of majority voting and resolutions, its quorum being of seven.


� The withdrawal of the designation or an IDZ, or the variation of its perimeter, may however only be decided by the Minister subject to recommendations of the Board (R3B and R3C).


� On this point, see: Vanessa Tang, Zoning in on South Africa’s Industrial Development Zones, University of KwaZulu-Natal TIPS Annual Forum (October 2008), p. 4: “To date the lacklustre investment in the country’s industrial development zones and their failure to meet their ambitious goals have attracted mixed reviews regarding the international competitiveness of South African IDZs”; C. Chinguno, Neither fish nor flesh: A review of South Africa’s version of the export processing zones, University of Witwatersrand (2009): “progress has been slow and a coherent EPZ-led strategy has yet to bloom in full”; Jamie K. McCallum, Export processing zones: Comparative data from China, Honduras, Nicaragua and South Africa, ILO Dialogue Working Paper No. 21 (March 2011), pp. 13-14: “the particular form of South African IDZs and their relative ineffectiveness is to a large extent the product of a failure to implement a coherent strategy or develop a committed policy platform through which to encourage IDZ-led growth… All four IDZs are publicly owned, reflecting a stance against the recent trend towards privately operated EPZs”; Mark Allix, “New R4,2bn manganese smelter to boost Coega”, Business Day (11/05/2011): “Trade and Industry Minister Rob Davies acknowledged that the government had no overarching plan for industrial development zones”; Mark Allix, “Years down the line, Coega still has to deliver”, Business Day (14/12/2010): “Government does not have a coherent policy for SA’s special economic zones… Industrial development zones are characterised as entities without bureaucracy, but this one has plenty… [Coega] has also positioned itself as a site for automotive exports, agro-processing, chemicals, consumer electronics, metals, energy supply –including green power- logistics and the manufacture of capital goods. But, more than 10 years down the line, much of this remains just a promise.”


� Commonwealth Secretariat, Botswana Special Economic Zones Regulatory Assessment (September 2008, unpublished) 


� See below for a fuller discussion of this issue.


� FIAS, SEZ Toolkit (World Bank, unpublished, 2011)


� International best practice in PPPs is defined in the UNCITRAL Legislative Guide on Privately Financed Infrastructure (2001) and the European Commission Guidelines for Successful Public-Private Partnerships (2003). Collectively, these standards provide an objective benchmark against which any country’s PPP framework can be measured.


� FIAS, SEZ Toolkit


� Claude Baissac, Comments on the Draft Special Economic Zone Bill of 2011, Republic of South Africa, Business Leadership South Africa (3 July 2011, unpublished, furnished courtesy of the CDE)


� The dti offers the following national incentives that can benefit the IDZ Enterprises: the 12i Tax Allowance; the Automotive incentive Scheme (AIS); the Black Business Supplier Development Programme (BBSDP); the Business Process Services (BPS); Capital Projects Feasibility Programme (CPFP); the Critical Infrastructure Programme (CIP); the Manufacturing Investment Programme (MIP); the Tourism Support Programme (TSP); the Export Marketing and Investment Assistance (EMIA); the Film Production Incentive (FPI); and the Sector Specific Assistance Scheme (SSAS).


� dti, Draft policy statement on industrial development zones (June 2011, Draft for comments only)


� Mark Allix, “Years down the line, Coega still has to deliver”, Business Day (14/12/2010)


� See McCallum, pp. 14-15: “A lack of clarity over the administration of the zones –local versus provincial governments- creates confusion for some of the elected officials and businesses involved.”


� Baissac, op. cit.


� Commonwealth Secretariat, op. cit.; and FIAS/SEDF, Roundtable on an Enabling Environment and Economic Zones for Investment Promotion and Export Competitiveness (Dhaka, December 2004)


� In Hong Kong, the investor submits building plans, waste-disposal plans and site development plans to the Construction Department. Plans and drawings that have not been rejected in writing within two days are considered approved. In Singapore, investors must gain Urban Development Authority approval prior to building or expanding a facility. Investors submitting site development and construction plans can expect a decision within two to four days.


� Investment-generating results of such planning models have been demonstrated in the UK’s “New Towns” scheme, where planning and controls are minimised, and replaced by private “development rights” and contractually-based “performance standards” (dealing almost entirely with structural and environmental concerns), incentivising operational flexibility and adaptive project implementation.


� As Indian experience shows, e-delivery of such government services as the provision of municipal permits and licenses can reduce the cost of starting and running a business by 10% or more, simply by providing improved, web-enabled access to information in connection with permit applications, and quick permit issuance. See the description of the e-Seva centres in the city of Hyderabad, at: � HYPERLINK "http://www.ap-it.com/eseva.html" �http://www.ap-it.com/eseva.html�.


� Padovano & Galli, cited in Scott Jacobs, “The importance of institutions in determining the investment environment,” FIAS South Asia FDI Roundtable, Maldives (9–10 April 2003)


� “The case for flat taxes,” The Economist (16-22 April 2005): Russia for instance has a flat corporate tax rate of 13%, Serbia of 14%, Ukraine of 13%, Slovakia of 19%, Georgia of 12%, and Romania of 16%.


� Including the Aqaba SEZ in Jordan and Panamá Pacífico SEZ in Panama.


� Most SEZs eliminate taxes that yield low revenue streams and are costly to administer, such as stamp duties, municipal taxes, education taxes, and the plethora of other levies common in developing economies. Most revenue is generally collected through the corporate income tax, and revenue is often shared with the government agencies that lose their tax authority in the SEZ. Municipal levies are generally replaced with fee-for-service provision of services and infrastructure.


� ILO, Negotiating Flexibility (2000)


� This is the case, for instance, in Madagascar, Namibia, Finland, and Uruguay.


� Such as Hong Kong SAR or the Jebel Ali Free Zone in the U.A.E.


� An example of good practices, where automatic expatriate entry has been enabled with the view to encouraging foreign direct investment (“FDI”), is provided by Malaysia’s MIDA (Malaysian Industrial Development Authority), whose single-minded focus on increasing FDI (particularly in Malaysian SEZs) organises diverse government departments towards a common goal and vision, through automatically granting of work visas rather than through discretionary approvals.


� SEDF/FIAS, Bangladesh: Piloting Reform through the Development and Management of Economic Zones (June 2006); and IFC, Howard Airforce Base Conversion Project -Panama Regulatory Environment Assessment (September 2001, unpublished)


� National oversight bodies would retain power over other areas, including: Banking and other financial services; Administration of Justice; and Civil Aviation.


� One income stream for SEZ Authorities around the world is regulatory charges tied to a services schedule based on market-determined fees.


� The dti has little leverage over other departments, and at one time even had its enabling Regulations attacked as being ultra vires by SARS, envenoming relations.


� In this regard, South Africa can for instance look to Chinese reforms to see an example of successfully-married process reengineering and automation of business compliance burdens, resulting in significant reductions in administrative processing times. The "Digital Beijing" initiative in the Zhongguancun e-Park has for instance applied the latest computer and Internet technologies to improve the efficiency and responsiveness of government.


� Including: Australia; Ontario, Canada; France; Germany; Belgium; Denmark; Italy; the Netherlands; Portugal; Sweden; Hong Kong; Singapore; Brazil; Spain; Mauritius; Malaysia; and Tunisia, amongst others.


� Singapore and Malaysia have organized their one-stop-shops in this manner.


� For instance, Tunisia’s API (Agence pour la Promotion de l’Industrie) in its Ministry of Industry or Sweden’s Office of Patents and Registration.


� For instance, Italy, the Netherlands, France and Morocco.


� The French established the CFE system in 1981. CFEs shepherd the investor’s file through the various agencies involved in business regulation: The Trade Court; Revenue Services; etc. While the French system facilitates business regulatory interfaces with government, it does not eliminate steps and therefore the process remains cumbersome and bureaucratic. While the CFE system provides a single individual with whom the investor must interact, the investor must still submit 22 distinct documents and forms, requiring considerable preparation and processing time.


� Most likely when designated as a national development authority as in several South East Asian countries.


� For instance, Malaysia, through its high-powered investment promotion centre, MIDA, has implemented a successful, fully functional one-stop-shop.


� This model exists in countries such as Senegal and Nigeria.


� It is used in Tunisia, Egypt and the Philippines.


� As is the case in Tunisia. See: USAID, Etude des attentes des entreprises nord-américaines en Tunisie quant  aux formalités d’investissement (March 200)


� A particularly strong example in this regard is Costa Rica’s CINDE.


� Including numerous US state and regional economic development agencies, Great Britain, Costa Rica, Singapore and the Dominican Republic.


� For instance, Tunisia and Mauritius have combined the “shortened circuit” and “account executive” models. The Tunisian and Mauritian one-stop-shops have a single interlocutor working in a shorted circuit system.


� The US Small Business Administration (SBA) has a network to assist in the creation and growth of small and medium-sized businesses.


� Ireland’s National Employment and Training Authority offers business training; the County Enterprise Boards provide general business assistance, counselling, feasibility studies, markets research, capitalisation and recruitment grants. The Irish Productivity Centres provide information on production, quality, and efficiency.  The Shannon Development Agency offers investment assistance, while the EU Leader Programs support new enterprises.


� The UK’s programmes in this regard include: The Training and Enterprise Councils; Business Links; Enterprise Agencies; Business and Innovation Centres; the Prince's Youth Business Trust; the Prince's Scottish Youth Business Trust; the Enterprise Investment Scheme; UK Science Parks; the Live Wire Export Challenge; the Diagnostic and Consultancy Service; and the Rural Development Commission.


� France’s National Agency for the Creation of Enterprises (ANCE) facilitates business creation. Moreover, the National Agency for Employment Promotion (ANPE) provides financial support to unemployed entrepreneurs, enabling them to establish industrial, commercial, handicraft or agricultural enterprises. Denmark has established a similar system that offers professional training and assistance to entrepreneurs; the government has also created a "do it yourself package" aimed at enterprise development. Furthermore, the country boasts fifteen Technological Information Centres (TICs) that offer information services, free counselling, and subsidies. Meanwhile, several regional and local authorities, including the municipal governments, provide company start-up and product launch assistance to SMEs.


� Australia, for instance, provides 24-hour free telephone hotline for investor information.


� These are the principles applied by Ireland’s Industrial Development Agency (IDA), which approves and administers all investment incentives on the island. 


� In Ireland, domestic and foreign manufacturing (and specific service sub-sector) companies are eligible for these incentives. The amount of tax-reduction is pre-defined and non-negotiable.


� In Ireland, companies qualifying for incentives submit tax returns to the revenue authorities. If companies meet the incentive programme’s legal requirements, the fiscal authorities tax corporate profits at a specified reduced rate. For the most part, companies self-administer the tax component of IDA incentive packages. Companies submit annual returns, and self-assess corporate tax incentives based on their corporate profits.


� Baissac, op. cit.


� Simeon Djankov et al. “The Regulation Of Entry” Quarterly Journal of Economics 117 (1) (2002) 1 – 37


� The number of company registration steps has been reduced to just 1 in Ontario, Canada. The number of agencies involved in business registration has likewise been reduced to just 1 agency in the UK and Canada. In terms of SEZs, Zhongguancun e-Park in Beijing, China, has for instance applied the latest computer and Internet technologies to improve the efficiency and responsiveness of government. 


� Company registration is for instance free in Denmark.


� � HYPERLINK "http://www.cipro.co.za/" �www.cipro.co.za� 






