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BRIEFING DOCUMENT
1.
SUMMARY

South Africa ratified the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (the Convention) on 10 December 1998 and by doing so became a State Party to the Convention which obliges the Republic to ensure that the crime of torture is incorporated into its domestic law and that measures are taken to establish jurisdiction over an act of torture committed within the Republic's jurisdiction when either the offender or victim is a national.  The Convention does not bind its subjects unless it is incorporated into the domestic law of the State Party. The aim of the Bill is therefore to incorporate the Convention into our domestic law, comply with the requirements of the Convention and to give effect to Chapter 2, especially section 12
 of the Constitution of the Republic of South Africa, 1996 (the Constitution).

2.
BACKGROUND

The Bill was introduced into Parliament during May 2012.  The Portfolio Committee on Justice and Constitutional Development (the Portfolio Committee) was briefed on the contents of the Bill and the Portfolio Committee invited written comments.  A public hearing took place on 4 September 2012, where interested parties presented their comments orally to the Committee.  These oral representations and written comments were summarised and evaluated.  The Department was invited by the Portfolio Committee to give responses on the representations and comments which was done on 19 September 2012.  The Portfolio Committee then requested certain amendments to the Bill, which was also done.  The Portfolio Committee voted on the Bill and it was submitted to the National Assembly for the second reading debate which took place on 14 November 2012.
3.
SUMMARY OF THE CONVENTION

3.1
The Ratification Information contained in the Convention states that the obligation of States under the Charter of the United Nations, in particular Article 55, is to promote universal respect for, and observance of, human rights and fundamental freedoms. Both Article 5 of the Universal Declaration of Human Rights and Article 7 of the International Covenant on Civil and Political Rights, provide that no one shall be subjected to torture or to cruel, inhuman or degrading treatment or punishment. The Declaration on the Protection of All Persons from Being Subjected to Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, was also adopted by the General Assembly of the United Nations on 9 December 1975 which entails that State Parties should, throughout the world, act more effectively against torture and other cruel, inhuman or degrading treatment or punishment.

3.2
Article 1 defines torture as any act by which severe pain or suffering, whether physical or mental, is intentionally inflicted on a person for such purposes as obtaining from him or a third person information or a confession, punishing him for an act he or a third person has committed or is suspected of having committed, or intimidating or coercing him or a third person, or for any reason based on discrimination of any kind, when such pain or suffering is inflicted by or at the instigation of or with the consent, or acquiescence of a public official, or other person acting in an official capacity. It does not include pain or suffering arising only from, inherent in or incidental to lawful sanctions.
3.3
Article 2 requires from each State Party to take effective legislative, administrative, judicial or other measures to prevent acts of torture in any territory under its jurisdiction.  It provides further that no exceptional circumstances whatsoever, or an order from a superior officer or a public authority may be invoked as a justification for torture.

3.4
Article 3 prohibits the extradition of a person to another State where there are substantial grounds (for instance the existence in the State concerned of a consistent pattern of gross, flagrant, or mass violations of human rights) for believing that the person would be in danger of being subjected to torture.

3.5
Article 4 obliges each State Party to ensure that all acts of torture, including an attempt to commit torture and an act by any person which constitutes complicity or participation in torture are offences under its criminal law and to make these offences punishable by appropriate penalties, taking into account their grave nature.

3.6
In terms of Article 5 each State Party must take such measures as may be necessary to establish its jurisdiction, without excluding any criminal jurisdiction exercised in accordance with internal law, over the offences referred to in Article 4 in the following cases:

(a)
When the offences are committed in any territory under its jurisdiction or on board a ship or aircraft registered in that State;

(b)
When the alleged offender is a national of that State;

(c)
When the victim is a national of that State if that State considers it appropriate.

3.7
Article 6 deals with the taking into custody of a person alleged to have committed any offence referred to in Article 4 and the immediate preliminary inquiry into the facts. In the event of a State, pursuant to this article, which has taken a person into custody, it shall immediately notify the States referred to in Article 5 of the fact that such person is in custody and of the circumstances which warrant his detention. The State which makes the preliminary inquiry must promptly report its findings to the said States and must indicate whether it intends to exercise jurisdiction.

3.8
In terms of Article 7 the State Party under whose jurisdiction a person, who is alleged to have committed any offence referred to in Article 4, is found shall, if it does not extradite such person, submit the case to its competent authorities for the purpose of prosecution under the law of that State.

3.9
Article 8 provides that the offences referred to in Article 4 shall be deemed to be included as extraditable offences in any extradition treaty existing between State Parties. State Parties undertake to include such offences as extraditable offences in every extradition treaty to be concluded between them. If no extradition agreements exist the Convention may be considered as the legal basis for extradition in respect of such offences. Extradition shall be subject to the other conditions provided by the law of the requested State.

3.10
Article 9 requires from State Parties to afford one another the greatest measure of assistance in connection with criminal proceedings brought in respect of any of the offences referred to in Article 4, including the supply of all evidence at their disposal necessary for the proceedings.

3.11
Article 10 obliges State Parties to ensure that education and information regarding the prohibition against torture are fully included in the training of law enforcement personnel, civil or military, medical personnel, public officials and other persons who may be involved in the custody, interrogation, or treatment of any individual subjected to any form of arrest, detention, or imprisonment.

3.12
Each State Party must in terms of Article 11 regularly review interrogation rules, instructions, methods and practices as well as arrangements for the custody and treatment of persons subjected to any form of arrest, detention or imprisonment in any territory under its jurisdiction, with a view to preventing any cases of torture.

3.13
Article 12 provides that each State Party must ensure that its competent authorities proceed to a prompt and impartial investigation, wherever there is reasonable ground to believe that an act of torture has been committed in any territory under its jurisdiction.

3.14
Each State Party must ensure in terms of Article 13 that any individual who alleges he has been subjected to torture in any territory under its jurisdiction has the right to complain to, and to have his case promptly and impartially examined by, its competent authorities. Steps must be taken to ensure that the complainant and witnesses are protected against all ill-treatment or intimidation as a consequence of his complaint or any evidence given.

3.15
Article 14 deals with compensation and provides as follows:

“Each State Party shall ensure in its legal system that the victim of an act of torture obtains redress and has an enforceable right to fair and adequate compensation, including the means for as full rehabilitation as possible.  In the event of the death of the victim as a result of an act of torture, his dependants shall be entitled to compensation.

Nothing in this article shall effect any right of the victim or other person to compensation which may exist under national law.”.

3.16
Article 15 provides that a statement which was made as a result of torture shall not be invoked as evidence in any proceedings, except against a person accused of torture as evidence that the statement was made.

3.17
In terms of Article 16 every State Party must undertake to prevent in any territory under its jurisdiction other acts of cruel, inhuman or degrading treatment or punishment which do not amount to torture as defined in Article 1, when such acts are committed by or at the instigation of or with the consent or acquiescence of a public official or other person acting in an official capacity.
3.18
Article 17 provides for the establishment of a United Nations Committee against Torture (the Committee), the functions of the Committee and the election of members of the Committee who shall consist of ten experts of high moral standing and recognized competence in the field of human rights and who shall serve in their personal capacity.  The experts shall be elected by the State Parties, consideration being given to equitable geographical distribution and to the usefulness of the participation of some persons having legal experience.  Elections of the members of the Committee shall be held at biennial meetings of State Parties convened by the Secretary-General of the United Nations. The members of the Committee shall be elected for a term of four years. They shall be eligible for re-election if re-nominated.  State Parties shall be responsible for the expenses of the members of the Committee while they are in performance of Committee duties.
3.19
Article 18 deals with the term of office of members of the Committee, the rules of procedure and certain obligations of the Secretary-General of the United Nations. The Committee shall elect its officers for a term of two years and they may be re-elected.  The Committee shall establish its own rules of procedure, but these rules shall provide, inter alia, that six members shall constitute a quorum and that decisions of the Committee shall be made by a majority vote of the members present. The Secretary-General of the United Nations shall provide the necessary staff and facilities for the effective performance of the functions of the Committee under this Convention and shall convene the initial meeting of the Committee.  After its initial meeting, the Committee shall meet at such times as shall be provided in its rules of procedure.  The State Parties shall be responsible for expenses incurred in connection with the holding of meetings of the State Parties and of the Committee, including reimbursement to the United Nations for any expenses, such as the cost of staff and facilities, incurred by the United Nations.
3.20
Article 19 deals with the submission of reports by State Parties to the Committee through the Secretary-General of the United Nations, on the measures that have been taken to give effect to their undertakings under the Convention and the submission of the reports by the Secretary-General of the United Nations to the Committee.

3.21
Article 20 deals with the procedure to be followed by the Committee if the Committee receives reliable information that torture is being systematically practised in the territory of a State Party.
3.22
Article 21 deals with a declaration by a State Party that it recognises the competence of the Committee to receive and consider communications to the effect that a State Party claims that another State Party is not fulfilling its obligations under this Convention. It also deals with the procedure to be followed when such an allegation is made.
3.23
Article 22 provides that a State Party to the Convention may, at any time, declare that it recognises the competence of the Committee to receive and consider communications from, or on behalf of, individuals subject to its jurisdiction who claim to be victims of a violation by a State Party of the provisions of the Convention and the handling of such matter by the Committee.

3.24
Article 23 states that the members of the Committee and of ad hoc conciliation commissions which may be appointed under the Convention must be entitled to the facilities, privileges and immunities of experts on mission for the United Nations as laid down in the relevant sections of the Convention on the Privileges and Immunities of the United Nations.

3.25
In terms of Article 24 the Committee must submit an annual report on its activities under the Convention to the States Parties and to the General Assembly of the United Nations.

3.26
Article 25 provides that the Convention is open for signature by all States and is subject to ratification. Instruments of ratification shall be deposited with the Secretary-General of the United Nations.

3.27
Article 26 provides that the Convention is open to accession by all States. Accession shall be effected by the deposit of an instrument of accession with the Secretary-General of the United Nations.

3.28
Article 27 deals with the entering into force of the Convention.
3.29
According to Article 28 each State may, at the time of signature or ratification of the Convention, or accession thereto, declare that it does not recognise the competence of the Committee provided for in Article 20 and the withdrawal of such reservation.

3.30
In terms of Article 29 a State Party to the Convention may propose an amendment to the Convention and it provides for the procedure to be followed by the Secretary-General of the United Nations thereafter.
3.31
Article 30 deals with the procedure to be followed in the event of a dispute arising between two or more State Parties concerning the interpretation or application of the Convention. It also deals with the making of a reservation and the withdrawal thereof.
3.32
Article 31 provides that a State Party may denounce the Convention by written notification to the Secretary-General of the United Nations. Denunciation becomes effective one year after the date of receipt of the notification by the Secretary-General, but will not release the State Party from its obligations under the Convention in regard to any act or omission which occurs prior to the date at which the denunciation becomes effective.

3.33
Article 32 provides that the Secretary-General of the United Nations shall inform all State Members of the United Nations and all States which have signed the Convention or acceded to it of the signatures, ratifications and accessions under Articles 25 and 26, the date of entry into force of the Convention under Article 27 and the date of the entry into force of any amendments under Article 29 and any denunciations under Article 31.

3.34
Article 33 deals with the authenticity of certain texts of the Convention and the deposit thereof with the Secretary-General of the United Nations, who must transmit certified copies of the Convention to all States.

4.
PROVISIONS OF THE BILL

4.1
The purpose of the Bill is to incorporate the Convention into our domestic law, to ensure that South Africa conforms to the obligations as set out in the Convention and to enhance the provisions of Chapter 2 of the Constitution.
4.2
The Bill comprises of a Preamble, 12 clauses and a Schedule. The Preamble is mindful—

(a)
of the shameful history of gross human rights abuses, including the torture of many of the citizens and inhabitants of South Africa;

(b)
that South Africa has, since 1994, become an integral and accepted member of the community of nations;

(c)
that South Africa is committed to bringing persons who carry out acts of torture in any form to justice; and

(d)
that South Africa is committed to carrying out its obligations in terms of the Convention.
4.3
The provisions of the Bill can be summarised as follows:

4.3.1
Ad Clause 1

Clause 1 contains various definitions.

4.3.2
Ad clause 2

Clause 2 outlines the objects and interpretation of the Act. The objects are to give effect to the Republic’s obligations concerning torture in terms of the Convention; to provide for the prosecution of persons who commit offences referred to in this Act and for appropriate penalties; to provide for measures aimed at the prevention and combating of torture; and to provide for the training of persons, who may be involved in the custody, interrogation or treatment of a person subjected to any form of arrest, detention or imprisonment, on the prohibition and the combating of torture. When interpreting the Act, a court must promote the values of Chapter 2 of the Constitution and the achievement of the objects of the Act.
4.3.3
Ad clause 3

Clause 3 deals with acts that constitute torture. This definition is essentially identical to the definition of torture in the Convention. 

For purposes of this Bill, ‘‘torture’’ means any act by which severe pain or suffering, whether physical or mental, is intentionally inflicted on a person—

(a)
in order to—

(i)
obtain information or a confession from him or her or any other person;

(ii)
punish him or her for an act he or she or any other person has committed, is suspected of having committed or is planning to commit; or

(iii)
intimidate or coerce him or her or a third person to do, or to refrain from doing, anything; or

(b)
for any reason based on discrimination of any kind,

when such pain or suffering is inflicted by or at the instigation of or with the consent or acquiescence of a public official or other person acting in an official capacity, but does not include pain or suffering arising from only inherent in or incidental to lawful sanctions.
This definition is essentially identical to the definition of torture in the Convention. The definition of torture in the national legislation should, at a minimum, cover the constitutive elements provided by the UNCAT in its Article 1 according to the Committee against Torture, General Comment n°2, CAT/C/GC/2, §§8-9.
4.3.4
Ad clause 4

4.3.4.1
The offence of torture is dealt with in clause 4, and provides that any public official who commits torture, attempts to commit torture, or incites, instigates, commands or procures any person to commit torture, or any person who participates in torture, conspires with a public official to aid or procure the commission of or to commit torture, is guilty of an offence. The Bill provides for the penalty of imprisonment, including imprisonment for life.
4.3.4.2
The prohibition of torture is absolute and non-derogable under the UNCAT. This absolute nature means that no interest whatsoever, including national security, can balance or limit this prohibition. Its non-derogable character means that, even under exceptional circumstances, such as war, internal political instability or any other public emergency.  States are not allowed to derogate from their obligation to respect and ensure the absolute prohibition of torture. 

4.3.4.3
As regards the range of penalties, article 4(2) UNCAT obliges States parties to make these offences punishable by appropriate penalties which takes into account their grave nature. While appropriate penalties should certainly be understood as providing for a certain number of years of imprisonment, the UNCAT does not specify any minimum and maximum lengths. The need to take into account the grave nature of these offences should lead to qualifying torture as a “crime”, as opposed to a misdemeanor. As for what would be an appropriate penalty, it has been observed that, from a human rights perspective, it is neither a fine nor a short-term imprisonment, but also not life imprisonment, corporal or capital punishment according to Manfred Nowak/Elizabeth McArthur, The United Nations Convention against Torture. A Commentary, Oxford University Press, 2008, pp. 249-250.

4.3.5
Ad clause 5

Clause 5 provides the court with factors to be considered in sentencing a person convicted of an offence under this Act.

4.3.6
Ad clause 6

Clause 6 deals with extra-territorial jurisdiction, and provides that a court of the Republic has jurisdiction in respect of an act committed outside the Republic which would have constituted an offence under clause 4(1) or (2) had it been committed in the Republic, regardless of whether or not the act constitutes an offence at the place of its commission, if the person to be

charged—

(a)
is a citizen of the Republic;

(b)
is ordinarily resident in the Republic;

(c)
is, after the commission of the offence, present in the territory of the Republic, or in its territorial waters or on board a ship, vessel, off-shore installation, a fixed platform or aircraft registered or required to be registered in the Republic and that person is not extradited pursuant to Article 8 of the Convention; or

(d)
has committed the offence against a South African citizen or against a person who is ordinarily resident in the Republic.
4.3.7
Ad clause 7

In terms of clause 7 nothing contained in this Act affects any liability which a person may incur under the common law or any other law.

Article 14 requires each State Party to ensure that its legal system caters for redress and fair and adequate compensation. 
A study of legislation in countries such as the United Kingdom, Australia and Canada reveals that no specific provision is made for redress and rehabilitation of victims of torture.  The only specific mention of compensation could be found in section 5 of the New Zealand Crimes of Torture Act, 1989, where it is provided that the Attorney-General can consider the question of compensation.  Section 5 provides as follows:

"(1)
Where any person is convicted of an offence against section 3 of this Act, the Attorney-General shall consider whether it would be appropriate in all the circumstances for the Crown to pay compensation to the person against whom the offence was committed or (if that person dies as a result of the offence) to that person's family.

(2)
Nothing in subsection (1) of this section shall limit or affect any right to compensation that any such person may have under any other enactment."
Damages and compensation for damages in South Africa are regulated largely by the common law.  Section 300 of the Criminal Procedure Act, 1977, is the only relevant statutory provision which provides for the payment of compensation to a victim of crime.  It provides, among others, as follows:

“Where a person is convicted by a superior court, a regional court or a magistrate's court of an offence which has caused damage to or loss of property (including money) belonging to some other person, the court in question may, upon the application of the injured person or of the prosecutor acting on the instructions of the injured person, forthwith award the injured person compensation for such damage or loss: Provided that-

(a)
a regional court or a magistrate's court shall not make any such award if the compensation applied for exceeds the amount determined by the Minister from time to time by notice in the Gazette in respect of the respective courts.”.

The amounts determined by the Minister are R500 000 in respect of regional courts and R100 000 in respect of magistrates’ courts (district courts).

In our common law damages for any loss caused by bodily injury and death are usually classified as general damages and special damages. General damages are:

(a)
Non-patrimonial loss such as—

(i)
pain and suffering, (including all pain, physical and mental suffering and discomfort caused by bodily injury, emotional shock or the medical treatment necessitated by the injuries).  The pain must actually have been experienced irrespective of whether the person is more or less sensitive than the average person;

(ii)
emotional shock, including insomnia, anxiety neuroses, hysteria, depression;

(iii)
disfigurement, including scars, loss of limb and distortions of the body;

(iv)
loss of amenities of life; and

(v)
shortened expectation of life;

(b)
loss of earning capacity;

(c)
future medical, hospital and other similar expenses; and

(d)
prospective income and loss of support caused by the death of a breadwinner.

Special damages are:

(a)
Medical expenses already incurred. 

(b)
Loss of income already sustained. 

(c)
Funeral costs of a deceased.

4.3.8
Ad clause 8

Article 3 provides that no State Party shall expel, return ("refouler") or extradite a person to another State where there are substantial grounds for believing that he would be in danger of being subjected to torture.  For the purpose of determining whether there are such grounds, the competent authorities shall take into account all relevant considerations including, where applicable, the existence in the State concerned of a consistent pattern of gross, flagrant or mass violations of human rights.

Clause 8 follows the wording of the Convention almost verbatim.

4.3.9
Ad clause 9

Clause 9 places a duty on the State to promote awareness of the prohibition against torture. One or more Cabinet ministers, designated by the President, must cause programmes to be developed in order to conduct education and information campaigns regarding the prohibition against torture, and to provide assistance and advice to victims of torture.

4.3.10
Ad clause 10

Clause 10 provides that regulations may be made to achieve the objects of the Act and such regulations must be tabled before promulgation.

4.3.11
Ad clause 11

Clause 11 provides for the amendment of laws contained in the Schedule.

4.3.12
Ad clause 12

Clause 12 contains the short title.
4.3.13
Schedule

The Schedule provides for laws amended, as follows:

(a)
Schedule 1 to the Criminal Procedure Act, 1977 (Act No. 51 of 1977), by including the offences referred to in clause 4(1) and (2) of the Bill in the list of offences for which a peace officer or private person may arrest a suspect without a warrant of arrest; and Parts II and III of Schedule 2 to the Criminal Procedure Act, 1977, by listing the offences referred to in clause 4(1) and (2) of the Bill as offences in respect of which—

(i)
bail may not be granted before a first appearance in court; and

(ii)
an accused may not be released on warning in lieu of bail.

(b)
Schedule 1 to the Prevention of Organised Crime Act, 1998 (Act No. 121 of 1998), by including the offences referred to in clause 4(1) and (2) of the Bill in the list of offences in respect of which—

(i)
preservation of property orders; and

(ii)
forfeiture orders,

may be made
�.	(1)	Everyone has the right to freedom and security of the person, which includes the right—


(a)	not to be deprived of freedom arbitrarily or without just cause; 


(b)	not to be detained without trial;


(c)	to be free from all forms of violence from either public or private sources;


(d)	not to be tortured in any way; and


(e)	not to be treated or punished in a cruel, inhuman or degrading way.


(2)	Everyone has the right to bodily and psychological integrity, which includes the right—


(a)	to make decisions concerning reproduction;


(b)	 to security in and control over their body; and


(c)	not to be subjected to medical or scientific experiments without their informed consent. 





