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The Prevention and Combating of Torture Bill

1.
 Introduction

Torture has been declared a crime against humanity and countries routinely engage in such behaviour. Revelations at the Truth and Reconciliation Commission has shown that in South Africa’s recent past, torture was routinely used against the opponents of the Apartheid government.
 

The United Nations Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (the Convention) was ratified by South Africa on 10 December 1998. South Africa became State party and in terms of the Convention has to incorporate the provisions of the Convention into our domestic law in order to bind the citizens of South Africa.

The Bill gives effect to the section 12(1) (d) of the Bill of Rights in the Constitution which provides that everyone has the right to freedom and security of the person, which includes the right not to be tortured. The purpose of the Bill is to incorporate the Convention into our domestic law, to—
a) ensure that South Africa conforms to the obligations as set out in the  Convention; and;
b) to enhance the provisions of Chapter 2 of the Constitution 

2. 
Background

The Bill was introduced into Parliament during May 2012. The Portfolio Committee on Justice and Constitutional Development (PC) was briefed and called for written comments on the Bill. A public hearing took place on 4 September 2012 and public bodies made presentations. The Department of Justice and Constitutional Development responded to the public submissions on 19 September 2012. Certain amendments requested by the Portfolio Committee were incorporated into the Bill and it was submitted to the National Assembly for the second reading debate which took place on 14 November 2012. The Bill was referred to the Committee on 22 November 2012.The Department presented and briefed the members of the Select Committee for Security and Constitutional Development on 27 February 2013. 
3.
Summary of the main provisions of the Bill

The Preamble is mindful—
(a)
of the shameful history of gross human rights abuses, including the torture of many of the citizens and inhabitants of South Africa;
(b)
that South Africa has, since 1994, become a
integral and accepted member of the 
community of nations;
(c)
that South Africa is committed to bringing 
persons who carry out acts of torture in any form to justice; and
(d)
that South Africa is committed to carrying 
out its obligations in terms of the Convention
Clause 1 contains definitions which includes categories such as public official and torture

Clause 2 provides for the objects of the Act which are to:

· The objects are to give effect to the Republic’s obligations in terms of the Convention; 

· Provide for the prosecution of persons who commits offences referred to in the Bill; 
· Provide for measures aimed at the prevention and combating of torture;
· Provide for the training of persons.
· When interpreting the Bill, the court must promote the values of Chapter 2 of the Constitution. 
Clause 3 provides for a definition of Torture as provided for in the Convention but include a provision for torture not to be considered as such when it “does not include suffering arising from, inherent in or incidental to lawful sanctions”.

Clause 4 provides for offences and penalties and includes provision for officials provides that any public official who commits torture, attempts to commit torture, or incites, instigates, commands or procures any person to commit torture, or any person who participates in torture, conspires with a public official to aid or procure the commission of or to commit torture, is guilty of an offence. It also provides for a life imprisonment as a sentence.


It also provides for senior government officials including former officials and heads of state to be held accountable and notes that they cannot use their positions as a defence against the charge of torture, or for a reduction in sentence.


A state or threat of war, internal political instability cannot be invoked as a justification of torture. Lastly, the clause provides that no-one shall be punished for disobeying an order to commit torture.  
Clause 5 provides for factors to be considered in sentencing. These include aggravating 
factors such as racial discrimination against the complainant; state of the 
complainant’s mental health; whether the complainant had any physical disability; 
whether the complainant was under the age of 18 years; whether the complainant 
was raped or indecently assaulted; the use of weapons to harm the complainant; the 
conditions under which the complainant was detained; the role of the convicted 
person in the offence; previous convictions to the offence of torture or related 
offences; and the physical and psychological effects the torture had on the 
complainant.

Clause 6 provides for extra territorial jurisdiction in respect of an act committed outside the 
Republic. It provides for the Republic to have jurisdiction over offences committed 
outside the borders of the Republic regardless if it constitutes an offence at the place 
of its commission if the person to be charged is a South Africa citizen; is resident in 
South Africa; is present in the Republic after the commission of the offence and has 
been not been extradited; has committed an offence against a South African citizen 
or resident.  

Clause 7 provides for liability which a person may incur under the common or any other law.

Clause 8 provides for a general responsibility on the state to promote awareness of the 
prohibition of torture through education and information programmes, training of 
public officials who may be involved in the custody, interrogation or treatment of any 
person subjected to arrest, detention or imprisonment, provision for assistance and 
advice to the victim of torture.

Clause 9 provides for amendment of laws.

Clause 10 provides the short title of the Bill.

4. Key issues for consideration by the Committee

Representations to the Committee included the South African No Torture Consortium (SANTOC) and the Trauma Centre for the Victims and Survivors of Torture. The key concern for the Consortium was that the Bill does not effectively address the needs of victims of torture. Article 14 of the Convention states that State Parties are required to “ensure in its legal system that the victim of an act of torture obtains redress and has an enforceable right to fair and adequate compensation, including the means for full rehabilitation as possible”.

In addition, the organisations have proposed that the definitions of Acts constituting Torture should be reviewed as it limits the scope of the definition of Torture to domestic law would be failing to comply with the provisions of international law as noted in the Vienna Convention on the Law of Treaties.

Other areas noted concerned the issues of the Offences and Penalties section of the Bill, the area of liability and the general responsibility to promote awareness.

This paper will address the key issues raised and discuss the implications of the issues with respect to the general offence of Torture. The areas are listed as follows:

1. Definition of the offence of Torture

2. Definition of complainant

3. Definition of a Public Official

4. Rights of Victims 

5. Duty on state officials to report

6. Listing of Torturers

4.1
 Definition of the offence of Torture

The Bill in section 3 provides for the definition of torture to be the same as captured in the Convention. The argument provided by the SANTOC indicates that the inclusion of the following passage in section 3(b), “ But torture does not include pain and suffering arising from, inherent in or incidental to legal sanctions.” places the limitations on torture in domestic law. In terms of the Convention, the limited exclusions are those permitted by international law. There is a view that this clause will result in failure to comply with the general principle of international law as contemplated in the Vienna Convention on the Law of Treaties which states that a State “may not invoke the provisions of internal law as justification for its failure to comply to perform a treaty.”

The Committee should consider revising the said clause.

4.2
 Definition of a complainant

The Bill provides for a victim of Torture to be viewed as a complainant. This definition provides that a complainant “means any person who has or allegedly been subjected to an act of torture.” The definition may be at variance with the provisions of the Convention because it firstly refers to victims as just that. Referring to victims as complainants, places a very different slant on the victim. It presupposes that everyone who has been the victim of Torture will complain to a state department. In many cases where there has been widespread torture, victims do not necessarily lay complaints. The trauma suffered by victims create conditions that , make it impossible for them to report the incident(s) of torture precisely because torturers have power over them, especially when they are initiated and work for the state.

Secondly, victims only tend to speak out when they are assured that there is support for their ordeal that they have been through. Laying complaints are sometimes conducted on behalf of victims through third parties who compile dossiers on alleged acts of torture, precisely because victims directly affected do not have the courage to do so.

The Committee should consider revising this clause to reflect the correct designation in line with the Convention.

4.3    Definition of a Public Official 
The definition of a public official in the Bill is defined as any person holding public office and exercising or purporting to exercise a public power or a public function in terms of any legislation; any person acting in a public capacity, or any person acting with the consent or acquiescence of a person contemplated in paragraph (a) or (b) of the definition.  This definition is relevant for a number of reasons:

Firstly, it is important to note that torture is just not something committed by public officials. It is much broader than that. Torturers comprise of people who are sometimes not officially employed by the State. In the aftermath of the 9/11 attacks and its war on terror, the United States used the territory of Cuba, Guantanamo Bay to keep captive suspected Al Qaeda members. They used what they termed “contractors” to torture these suspects. The purpose was clear, to circumvent the Convention.

Secondly, what happens to any person who tortures another without trying to extract a confession out of him or her, but merely for sadistic enjoyment as some serial killers are known to do?

Thirdly, the complicity of the state and public officials places the responsibility for the torture on the state. Where the act of torturing was contracted out, the responsible parties bear no responsibility. It is worth noting that the legislation has to give effect to the provisions of the Convention against Torture. Ways and means have to be found and considered to hire third parties who were contracted by public officials to commit the act of torture. The Committee should discuss relevant sanction for participants in such actions.

4.4
The Rights of Victims of Torture
The Bill in its current form does not adequately address the rights of victims of Torture. One of the key concerns is that the Bill does not make provision for the compensation of victims of torture. In its presentation, the SANTOC coalition argued that that the Bill does not conform to the Convention by recognising the rights of victims. The Convention is specific in that article 14 notes that State Parties should ensure in its legal system that victims of torture should have the right of redress and has an enforceable right to fair  and adequate compensation including the means for as full rehabilitation as possible. The right of redress encompasses the right of victims to effective remedy and reparation. It according to the UN Committee against Torture, restitution, compensation, rehabilitation, satisfaction and guarantees of non-repetition
 are essential elements of reparations.

This is echoed by the SANTOC Coalition who argue that the Bill be expanded to provide for the full implementation of the full right to redress and reparations. The elements of reparations include:

4.4.1
Restitution: restoration of liberties and employment. Where a victim of torture has been unable to find employment because of physical, mental and emotional effects of torture, they should have access to state support grants.

4.4.2
Compensation: Victims should be able to be awarded damages equal to the gravity of the offence (inclusive of medical care, loss of employment and educational opportunities). The Department of Justice indicated that victims have a right to compensation as provided for in section 300 of the Criminal Procedure Act. However, this provision does not satisfy the requirements of victims of torture and the provisions should really be part of the Prevention and Combating of Torture Bill as it allows magistrates, regional magistrates and judges to apply their minds within the parameters of the Bill. It also provides for such compensation award to fall within the parameters of the Convention. The Committee should consider revising this provision and include it in the Bill.

4.4.3
Rehabilitation: Medial, psychological and legal forms for victims of torture, their families and communities. Victims, survivors and their families should fall into the categories that qualify them for Victim Empowerment initiatives of the Department of Social Development. Psychotherapeutic services need not be confined to clinical counselling, but could include community healing interventions should not only be provided by the State, the victim’s right to choose a service provider should be upheld. Psychological services should include the families of the victim as it impacts beyond the victim. Counselling services should be holistic and should include the services of inter-disciplinary officials such as counsellors, social workers, psychologists and psychiatrists. The said services should ideally be available over a long period of time. The Bill should also recognise the role of perpetrators and the rehabilitation of such torturers in line with the recommendations of the Truth and Reconciliation Commission.

4.4.4
Satisfaction: Victims have a right to the truth and full disclosure, apology and public accountability for families of victims and survivors; and 

4.4.5
Guarantees of non-repetition: Victims are entitled to a guarantee that what happened would not happen to them again. 

The Committee should discuss some of these provisions as it is clearly absent from the current Bill and will clearly have financial implications for the State. 

5. Duty to report
As the Bill stands, there is no duty on any person to report torture where they reasonably have known that torture is occurring. One of the more important parts of torture is when torturers inform their victims that no-one will know that they are being tortured. It happened in the testimonies of South American victims of the military juntas
, South Africans under Apartheid
 and the East German victims under the Stasi.

Torture continues in countries where there are no measures to hold perpetrators accountable in any form. While the Bill attempts to implement measures in section 4 on offences and penalties, including life imprisonment for those officials who commit torture, it is silent on the duty to report. 

Placing a duty on officials or any person to report helps prevent the practice of torture from becoming institutionalised. Where officials know about torture, a duty must be placed on them to report their colleagues, especially where they are managing instruments of coercion. This necessitates the question if officials know that torture is taking place, where and to whom do they report it? Institutional cultures and sub-cultures of law enforcement agencies do not encourage reporting as the reporter is more often than not singled out by his or her colleagues and victimised. Without creating specialised structures to deal with and investigate torture, a way has to be found where officials, where they reasonable know that torture is happening, can report such activity.  With respect to the police as an institution engaging in acts of torture, section 28(f) of the Independent Police Investigative Directorate Act (1 of 2011) allows the independent police Investigative Directorate (IPID) to investigate any complaint of torture or assault against a police officer in the execution of his or her duties. This mandate does not however extend to other state departments that have the responsibility to enforce the law, particularly in the criminal justice cluster.

The Committee should deliberate on this matter and consider placing such a duty on officials to report in the Bill. 

6. 
Rehabilitating Torturers

While there is provision for penalties for torturers, the overriding consideration for victims is whether they would again be subjected to torture. Torturers can be anyone as anybody is likely to be a torturer as the famous Milgram experiment
 revealed. His experiment was to test the levels of obedience that people would go to in order to follow instructions and the power of authority.   

Torturers are also a specialised group of people because they participate in the pain, suffering and humiliation of other human beings on behalf of governments, institutions and individuals. In view of this the torture will have a traumatic impact on the torturer who will more than likely too, suffer similar conditions as the tortured victim: sleep deprivation, post traumatic stress disorders, loss of concentration, etc. For this reason it is prudent that the Committee considers how to make provision for debriefing and making counselling mandatory for those individuals who have participated in torture. However, like all career criminals, the more an individual or group of individuals participate in torture, the easier it becomes and the more the individual refines his skills as a torturer. It is here where such individuals become useful to the new practise of foreign governments sub-contracting torturers as in the case of the use of rendition programmes by Western governments to torture suspected terrorists.         

One of the ways to overcome this is for torturers to receive intensive counselling to guarantee that they do not participate in similar acts of torture in the country or outside its borders. The practise of foreign governments hiring torturers could well impact on torturers being hired by such governments. 

The Committee should consider placing a provision in the legislation that any person participating in torture outside the borders of South Africa at the behest of a foreign government or organisation should be held to account. Such actions should be criminalised. 
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