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Drafted by S. Williams on 25 April 2013
REPUBLIC OF SOUTH AFRICA

PORTFOLIO COMMITTEE AMENDMENTS

TO

LABOUR RELATIONS AMENDMENT BILL

[B 16—2012]

___________

 (As proposed by the Portfolio Committee on Labour (National Assembly))
__________

[B 16A-2012]

AMENDMENTS PROPOSED
__________________________

LABOUR RELATIONS AMENDMENT BILL
[B16-2012]
____________________________
NEW CLAUSE

1.
That the following be a new clause to be inserted before clause 1:

"Amendment of section 3 of Act 66 of 1995


1.
Section 1 of the principal Act is hereby amended by the substitution in section (1) for sub-paragraph (a) of the following sub-paragraph:

"(a)
to give effect to and regulate the fundamental rights conferred by [section 27] section 23 of the Constitution;".

CLAUSE 1

1.
On page 2, in line 10, to omit "engaged" and to substitute "employed".

2.
On page 3, from line 27, to omit subsection (8D) and to substitute:



"(8D)
Subsection (8C) applies to any dispute which is referred to the Commission after the commencement of the Labour Relations Amendment Bill, 2013, irrespective of whether the collective agreement contemplated in sub-section 8(C) was concluded prior to the commencement date.".

CLAUSE 3

1.
On page 4, in line 46, to omit "engaged" and to substitute "employed".

CLAUSE 11
1.
On page 7, in line 51, after “services” to insert “and maintenance services”. 

2.
On page 10, in line 51,to omit “mediation” and to substitute “conciliation”. 

CLAUSE 17

1.
On page 12, in line 4, to omit “an administrator” and to substitute “a suitable person, who may be a Commissioner,”. 

2.
On page 12, in line 26, to omit "are a first charge against the assets" and to substitute "will be paid as an expense".

3.
On page 12, from line 28, to omit "of the administrator or any person referred to in subsection (1)" and to substitute "by the trade union, employers’ organisation or registrar".

CLAUSE 22
1.
On page 13, in line 44, to omit "subsection" and to substitute "subsections".

2.
On page 13, in line 48, to omit ""."

3.
On page 13, after line 48, to insert the following subsection:



"(6)
Subsections (1), (4) and (5), as amended by the Labour Relations Amendment Act, 2013 apply to an arbitration award issued after the commencement of the Labour Relations Amendment Act, 2013.".

CLAUSE 23

1.
On page 13, from line 54, to omit paragraph (d) and to substitute the following paragraph:

"(d)
made in the absence of any party, on good cause shown.".

CLAUSE 24

1.
On page 14, in line 22, to omit "".".

2.
On page 14, after line 22, to insert the following subsection:



"(10)
Subsections (5) to (8) apply to any application brought after the commencement of the Labour Relations Amendment Act, 2013 and subsection (9) applies to an arbitration award issued after the commencement of the Labour Relations Amendment Act, 2013.".

CLAUSE 25

1.
On page 14, in line 29, to omit "four times".

CLAUSE 26

1.
On page 14, in line 40, to omit "director" and to substitute "Commission".

2.
On page 14, in line 44, to omit "at the request" and to substitute "with the consent".

3.
On page 14, in line 45, to omit "if there is no request" and to substitute "in the absence of consent".

4.
On page 14, in line 45, to omit "director" and to substitute "Commission".

5.
On page 14, in line 48, to omit "director" and to substitute "Commission".

6. 
On page 14, in line 52, to omit "director" and to substitute "Commission".

7.
On page 14, in line 55, to omit "(3)" and to substitute "(1)".

8.
On page 14, in line 55, to omit "director" and to substitute "Commission".

CLAUSE 27

Clause rejected.

CLAUSE 28

Clause rejected.

CLAUSE 31

1.
On page 16, from line 47, to omit the following:

"—

(a)
 by the substitution in subsection (2)(c) for the words preceding subparagraph (i) of the following words:

"the following persons, to be appointed for a period of three years by the Minister [of Justice] acting on the advice of NEDLAC—";  and

(b)".

CLAUSE 34

Clause rejected.

CLAUSE 35

1.
On page 17, in line 42, to omit "engaged under" and to substitute "employed in terms of".

2.
On page 17, in line 47, after "employee" to insert "in employment".

3.
On page 17, in line 47, to omit "contract of employment" and to substitute "basis".

CLAUSE 38

Clause rejected.

CLAUSE 41

On page 20, in line 28, after "employees" to insert ", irrespective of the number of employees who are dismissed".

NEW CLAUSE

1.
That the following be a new clause:

Amendment of section 193 of Act 66 of 1995


193.
Section 193 of the principal Act is hereby amended by the insertion after subsection (2) of the following subsections respectively:



"(2A)
Subsection (2) only applies to an employee whose rate of remuneration at the time of the dismissal was more than six times the amount prescribed by the Minister in terms of section 6(3) of the Basic Conditions of Employment Act, if―

(a)
the employee was dismissed for a reason contemplated in section 187(1), excluding sub-paragraph (g); or

(b)
 in any other case, the employee establishes that there are circumstances justifying reinstatement or re-employment.



(2B)
Subsection (2A) only applies to a dismissal after the commencement of the Labour Relations Amendment Act, 2013."
NEW CLAUSE

1.
That the following be a new clause:

Amendment of section 194 of Act 66 of 1995

Section 194 of the principal Act is hereby amended by the substitution for subsection (1) of the following subsection:



"(1)
[The] In respect of a dismissal after the commencement of the Labour Relations Amendment Act, 2013, the compensation awarded to an employee whose dismissal is found to be unfair either because the employer did not prove that the reason for dismissal was a fair reason relating to the employee’s conduct or capacity or the employer’s operational requirements or the employer did not follow a fair procedure, or both, must be just and equitable in all the circumstances, [but may] and must not be more than the equivalent of 12 months’ remuneration calculated at the employee’s rate of remuneration on the date of dismissal, provided that such amount does not exceed four times the annual rate of remuneration prescribed by the Minister in terms of section 6(3) of the Basic Conditions of Employment Act.".
CLAUSE 43

1. On page 21, in line 1, after "(4B)" to insert "(a)".

2.
On page 21, in line 2, to omit "assigns" and to substitute "whose service is procured for or provided".

3.
On page 21, after line 4, to add the following paragraph:




“(b)
This subsection comes into operation six months after the commencement of the Labour Relations Amendment Act, 2013, and applies to a person whose services were procured for or provided to a client prior to the commencement of the said Act, by a temporary employment service contemplated in subsection (1).”.

4.
On page 21, in line 6, to omit "services" and to substitute "service".

5.
On page 21, in line 22, after "and" to insert "the fact that".

6.
On page 21, in line 22, after "service" to delete "that".

CLAUSE 44

1.
On page 21, in line 29, after "section" to insert "a". 

2.
On page 21, in line 29, to omit "services" and to substitute "service".

3.
On page 21, in line 35, after “be” to insert "a".

4.
On page 21, in line 35, to omit "services" and to substitute "service".

5.
On page 21, in line 42, to omit "referred to in subsection (2) ". 

6.
On page 21, in line 44, after "performing" to insert "a".

7.
On page 21, in line 44, to omit "services" and to substitute "service".

8.
On page 21, in line 44, after “services” to insert “as contemplated in subsection (1)”.

9.
On page 21, in line 45, after ";" to add "or".

10.
On page 21, from line 46, to omit paragraph (b) and to substitute the following paragraph:
"(b) not performing such temporary services for the client is―

(i) deemed to be the employee of that client and the client is deemed to be the employer; and

(ii) subject to the provisions of section 198B, employed on an indefinite basis by the client.”

11.
On page 21, in line 46, after "performing" to insert "a".

12.
On page 21, in line 46, to omit "services" and to substitute "service".

13.
On page 21, in line 49, to omit "assignment" and to substitute "service".

14.
On page 21, in line 49, after “client” to insert “whether at the instance of the temporary employment service or the client,”

15.
On page 21, in line 50, after “(3)(b)” to insert “or because the employee exercised a right in terms of this Act,”

16.
On page 22, after line 8, to add the following subsection:



"(9)
(a)
With effect from six months after the commencement of the Labour Relations Amendment Act, 2013, employees contemplated in subsection (2) who were procured for or provided to a client by a temporary employment service, contemplated in section 198(1), before the commencement of the Labour Relations Amendment Act, 2013, acquire the rights in subsections (3) and (5).




(b)
Subsection (4) applies to a person whose services were procured for or provided to a client by a temporary employment service, irrespective of whether this occurred prior to the commencement of the Labour Relations Amendment Act, 2013.".

17.
On page 22, in line 10, to omit "purposes" and to substitute "purpose".

18.
On page 22, in line 26, to omit "engaged" and to substitute "employed".

19.
On page 22, in line 26, to omit "that" and to substitute "which".

20.
On page 22, in line 28, to omit "engaged" and to substitute "employ".

21.
On page 22, in line 31, to omit "engaged" and to substitute "employed".

22.
On page 22, in line 38, to omit "engaged" and to substitute "employed".

23.
On page 22, in line 43, to omit "engaged" and to substitute "employed".

24.
On page 22, in line 45, to omit "engaged" and to substitute "employed".

25.
On page 22, in line 49, to omit "engaged" and to substitute "employed".

26.
On page 22, in line 50, to omit "engaged on" and to substitute "employed for the purpose of".

27.
On page 22, in line 52, to omit "engaged on" and to substitute "employed in".

28.
On page 23, in line 4, after "(8)" to insert "(a)".
29.
On page 23, in line 4, to omit "on" and to substitute "in terms of".

30.
On page 23, after line 7, to insert the following:



"(b)
Subsection (8) comes into operation six months after the commencement of the Labour Relations Amendment Act, 2013, and also applies to contracts concluded prior to the commencement of the Labour Relations Amendment Act, 2013.".

31.
On page 23, in line 8, after "(9)" to omit “An” and to substitute the following:

"As from the commencement of the Labour Relations Amendment Act, 2013, an".

32.
On page 23, in line 8, to omit "on" and to substitute "in terms of".

33.
On page 23, in line 11, after “(10)” to insert “(a)”.

34.
On page 23, in line 11, to omit "engages" and to substitute "employs".

35.
On page 23, in line 11, to omit "on" and to substitute "in terms of".

36.
On page 23, after line 16, to insert the following paragraph:




"(b)
An employee engaged in terms of a fixed-term contract before the commencement of the Labour Relations Amendment Act, 2013, is entitled the remuneration contemplated in subsection (10) in respect of any period worked after the commencement of the said Act".

37.
On page 23, in line 23, to omit "purposes" and to substitute "purpose".

38.
On page 23, in line 56, to omit “.” and to substitute “,”.

39.
On page 23, after line 56, to add the following:

“applies to a part-time employee employed before the commencement of the Labour Relations Amendment Act, 2013 and comes into operation six months after the commencement of the said Act."
 

40.
On page 23, in line 57, after "(4)" to omit “An” and to substitute the following:

"After the commencement of the Labour Relations Amendment Act, 2013, an".

41.
On page 24, from line 18, to omit paragraph (d) and to substitute:

“(d)
any other criteria of a similar nature,

and such reason is not prohibited by section 6(1) of the Employment Equity Act, 1998 (Act No. 55 of 1998).”.

42.
On page 24, after line 19, to add the following subsections: 

“(3) A party to a dispute contemplated in sub-section (1) may refer the dispute, in writing, to the Commission or to the bargaining council, within six months after the act or omission concerned.
(4)  The party that refers a dispute must satisfy the Commission or the bargaining council that a copy of the referral has been served on every party to the dispute. 

(5)  If the dispute remains unresolved after conciliation, a party to the dispute may refer it to the Commission or the bargaining council for arbitration within 90 days. 

(6) The Commission or bargaining council may at any time, permit a party that shows good cause to, refer a dispute after the relevant time limit set out in subsection (3) or (5).”.
CLAUSE 48

1.
On page 25, in line 17, after "by" to insert "electronic mail,".

NEW CLAUSE

1.
That the following be a new clause:

Amendment of long title of Act 66 of 1995


1.
The long title of the principal Act is hereby amended by the substitution for "section 27" of "section 23".

CLAUSE 50

1.
On page 25, in line 32, after "50." to insert "(1)".

2.
On page 25, in line 32, after "2012" to insert:

“and comes into operation on a date fixed by the President by proclamation in the Government Gazette.”.

3.
On page 25, after line 32, to add the following subsection:



“(2)
Notwithstanding subsection (1), the coming into operation of section 198(4F) is suspended until the date when the applicable legislation contemplated in section 198(4F) enters into force.”.

� Clauses proposed by Essential Service Committee – technical amendment.





� Clauses proposed by CCMA – correction.





� Clarification amendment proposed by the CCMA.


� Aims to bring Act in line with judicial decisions.


� These amendments are proposed by the CCMA to facilitate the implementation of the revised section 150.  Section 150 is a crucial clause as it enables the CCMA to offer assistance in disputes that are not referred to it (eg: Marikana).  Extensive use is made of the provision and the CCMA is very concerned that the redrafted provision must be workable. The proposal to change “request” to “consent” is because in many cases, no request is made.  The change from “director” to “Commission” is made to create consistency with other provisions in the LRA and to allow for effective delegation of decision-making in respect of disputes of a regional nature. 





� The Act defines director as: “director” means the director of the Commission appointed in terms of section 118 (1) and includes any acting director appointed in terms of section 119; and


Section 116 of the Act provides for the “Governing body of Commission.


(1)  The Commission will be governed by the governing body, whose acts are acts of the Commission.


(2)  The governing body consists of—


	(a)	a chairperson and nine other members, each nominated by NEDLAC and appointed by the Minister to hold office for a period of three years; and


	(b)	the director of the Commission, who—


	(i)	is a member of the governing body only by virtue of having been appointed director; and


	(ii)	may not vote at meetings of the governing body.


(3)  NEDLAC must nominate—


	(a)	one independent person for the office of chairperson;


	(b)	three persons proposed by those voting members of NEDLAC who represent organised labour; and


	(c)	three persons proposed by those voting members of NEDLAC who represent organised business;


	(d)	three persons proposed by those voting members of NEDLAC who represent the State.


� This is a correction in the Bill.


� The proposed amendment to clause 31 is a result of the discussion between the Department of Labour (Thembinkosi) and the Department of Justice and Constitutional Development. (JB Skosana) on 25 March 2013 and confirmed by the chairperson after the joint session of the PC Justice and the Labour PC.





� Amendments proposed by drafting team – creates consistency with the remainder of section 186 (as amended) which refers to “employment” rather than “contract of employment”.  





� For Clarification and proposed by CCMA.


� The Department is proposing that the word “services” not be substituted with the word “service” because section 198(1) of the LRA already refers to a “temporary employment service” and the use of the word “service” in the LRA will create confusion. The word “services” was a deliberate choice of word in the NEDLAC process to avoid confusion.





� Greater clarification


� This is one of three amendments proposed by DOL to close loopholes in section 198A. 





� This proposed amendment will not be relevant and will be removed from the A-list should the PC accept the proposed amendment by the Dept for the substitution of paragraph (b).





� This proposed amendment will not be relevant and will be removed from the A-list should the PC accept the proposed amendment by the Dept for the substitution of paragraph (b).


� This is one of three amendments proposed by DOL to close loopholes in section 198A.





� This is one of three amendments proposed by DOL to close loopholes in section 198A.


� There is no need for this amendment because these amendments will come into operation on the date set by the President, which includes all its provisions unless expressly stated otherwise in the Bill/Act.


� This will be a sandwich provision which will be applicable to paragraphs (a) and (b).





� There is no need for this amendment because these amendments will come into operation on the date set by the President, which includes all its provisions unless expressly stated otherwise in the Bill/Act.





� The DOL is proposing the insertion of these provisions to cure an omission in the Bill – the absence of any time period for referring disputes under the proposed section 198D.  The Committee should decide whether the referral period should be 90 days (which is the case with unfair labour practices) or 6 months (which is the case with discrimination disputes under the Employment Equity Act).  The remaining provisions are standard and consistent with other statutory provisions for referring disputes for conciliation and arbitration.





Black Font: indicates the amendments proposed by the PC Labour.

Blue Font: The amendments proposed by the Department of Labour which was deliberated in the PC on 23 April 2013.

Purple Font indicates the alternative to clause 38. On 5 March 2013, the PC has requested that the Department consider an alternative and that OCSLA draft the proposal for the PC to consider. These amendments are yet to be discussed and proposed by the PC Labour. 

Green Font: indicate the amendments proposed by the Department of Labour which was not yet deliberated by the PC Labour.


