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MEMORANDUM ON THE OBJECTS OF THE NATIONAL ENVIRONMENTAL MANAGEMENT LAWS SECOND AMENDMENT BILL, 2013
1.
PURPOSE OF BILL
The purpose of the Bill is to amend certain provisions under the National Environmental Management Act, 1998 (Act No. 107 of 1998).
2.
BACKGROUND
2.1
The National Environmental Management Act, 1998 (Act No. 107 of 1998) (NEMA) is the environmental framework legislation which provides for environmental management.  Other specific environmental management Acts were promulgated to deal with specific mediums of the environment, namely the National Environmental Management: Protected Areas Act, 2003 (Act No. 57 of 2003) (NEM: PAA), the National Environmental Management: Biodiversity Act, 2004 (Act No. 10 of 2004) (NEM: BA), the National Environmental Management: Air Quality Act, 2004 (Act No. 39 of 2004) (NEM: AQA), the National Environmental Management: Integrated Coastal Management Act, 2008 (Act No. 24 of 2008) (NEM: ICM) and the National Environmental Management: Waste Act, 2008 (Act No. 59 of 2008) (NEM: WA).
2.2
The Bill proposes amendments to certain provisions under NEMA.  Most of the amendments were identified through the implementation of the Act and some originated from the Department of Cooperative Governance’s process of identifying legislation that hampers service delivery.
3.
OBJECTS OF BILL

Clause 1: Amendment of section 1

This amendment seeks to revise and insert certain definitions to provide clarity and to remove any ambiguity in the Act.  
The definition of “commencement” has been amended to make provision for the instance where the “activity” is a plan, policy, programme or process.  
The definition of environmental management practitioner has been amended to include officials that are responsible for the review of environmental impact assessments, strategic environmental assessments, environmental management programmes, etc.

Clause 2: Amendment of section 11
The current provisions of section 11 are not aligned with the term of office of the new government.  Clause 2 amends section 11 of the Act to adjust the time-frames for the preparation of environmental implementation plans and environmental management plans by national and provincial government departments to enable a 5 year as opposed to four year planning horizon to achieve mainstreaming of environmental considerations into policy management systems and implementation.

Clause 3: Insertion of section 16A
This amendment inserts a new section requiring the national department responsible for environmental affairs and provincial departments responsible for environmental affairs and all metropolitan and district municipalities (although not compulsory for municipalities) to prepare and publish environment outlook reports, within four years of coming into operation of the Bill and at intervals of not more than four years thereafter.  Not all provinces and municipalities are currently producing the environment outlook reports.  This section will ensure uniformity.  The environment outlook reports prepared by the provinces and municipalities will be prepared and published a year before the environmental implementation plans and environmental management plans in order to ensure that they feed into the national state of environment reports as well as environmental implementation plans and environmental management plans.  The amendment further requires the Minister responsible for environmental affairs to publish in the Gazette the procedure to be followed to compile the report, the format of the report and content of the report.  These reports provide information that could and should be used in planning and decision-making processes.
Clause 4: Insertion of section 23A
A new clause 23A has been inserted to make provision for guidelines for the development and use of voluntary organisation or sector based instruments, which could be endorsed by the Minister.  This mechanism is introduced to ensure the mainstreaming of environmental considerations into business practices and technology to ensure environmentally sound technology and practices.
Clause 5: Amendment of section 24
Clause 5 amends section 24 of the Act to enable, as appropriate, the use of spatial tools, norms and standards and environmental management instruments in decision-making as an alternative to environmental authorization procedures, where:

i. Specified activities in certain geographical areas, based on environmental attributes and specified in adopted spatial tools or environmental management instruments may be excluded from the requirement to obtain an environmental authorisation; 

ii. Listed activities may be excluded from the requirement to obtain an environmental authorisation as long as they comply with adopted norms or standards; 

iii. Listed activities, based on adopted environmental management instruments may be excluded from the requirement to obtain and environmental authorization;  

iv. The Minister may prohibit the granting of environmental authorizations in a particular geographic area if it is necessary to ensure the protection of the environment.

. 
Clause 5(d) (section 24(5)(bB)) was inserted to allow the Minister or the MEC, in concurrence with the Minister, to lay down the procedure for the preparation, evaluation and adoption of the instruments referred to in section 24(2)(c),(d) and (e), including criteria or conditions to be included in such instruments.  This power is to be distinguished from the regulation power in section 24(5)(bA), which relates to environmental management instruments that are considered when decisions are made, e.g. when an environmental authorisation is issued.

The amendment to section 24(10)(a) now allows for the development and adoption of norms or standards for sectors, geographical areas, parts of listed or specified activities or a combination of activities, sectors and geographical areas.

Clause 6: Amendment of section 24C
There are differing views in relation to the applications for which the Minister is the competent authority.  The amendment seeks to provide the necessary clarity.  
Over the years Cabinet took a number of decisions declaring certain projects as national priority, for example, the renewable energy plan projects.  Such decisions created challenges with respect to the competent authority to process the environmental authorisation applications for those priority projects.  This amendment will provide clarity that any activity relating to a matter that has been declared a national priority by Cabinet must be processed by the national Department.  However, the legislature was mindful that this power may encroach on the powers of other competent authorities.  A process was therefore inserted to alert other competent authorities of the possibility that Cabinet may take such a decision.  The decision must be published in the Gazette in order to notify the public and other competent authorities of the decision.
The amendment also seeks to add new subsections (4), (5), (6) and (7) to section 24C.  The additions propose that in instances where the MEC responsible for environmental affairs fails to take a decision within prescribed timeframes, an applicant may request the Minister to take the decision.  When considering this subsection the Portfolio Committee for Water and Environmental Affairs was mindful of sections 125(2)(b) of the Constitution of the Republic of South Africa, 1996, which provides that the Premier, together with other members of the Executive Council has the power to implement all national legislation within the functional areas listed in Schedule 4 or 5 of the Constitution, except where the Constitution or an Act of Parliament provides otherwise.  The intention of this amendment is therefore to make provision for this exceptional circumstance in instances where the MEC either unreasonably or due to capacity challenges fails to take a decision within the prescribed time-frames.  The Portfolio Committee was also mindful of section 125(3), which obliges the national government by legislation or other measures to develop the administrative capacity required for the effective exercise of their powers and performance of their functions.  The Minister is obliged to report annually to Parliament on the exercise of this power.
Clause 7: Amendment of section 24E
This section deals with the minimum conditions that must be contained in an environmental authorisation.  The current provisions only allow for the transfer of rights and obligations with respect to the environmental authorisation when there is a change of ownership in the property.
This amendment will ensure that an environmental authorisation provides for the transfer of rights and obligations even when there is no change in ownership in the property.
Clause 8: Amendment of section 24F
This is a consequential amendment as a result of moving all offences and penalties to one part of the Act, namely sections 49A and 49B. 
Clause 9: Substitution of section 24G
Over the years, a trend in the abuse of the section 24G environmental authorisation process has been noticed.  Many people tend to knowingly commence with a listed activity without an environmental authorisation and later apply for a section 24G environmental authorisation to rectify the unlawful commencement.  These challenges, amongst others, pose serious dangers to the credibility of the environmental impact assessment process.   Therefore, in an effort to deal with the challenges, more stringent provisions have been introduced.  

The heading now clearly indicates that the section deals with the consequences for unlawful commencement of a listed activity.

Clause 9 makes substantive amendments to section 24G of the Act to address the numerous complaints received from the public that section 24G (rectification of the commencement of unlawful activities) is abused in that applicants proceed with illegal activities on the assumption that their 24G applications will be successful and further that competent authorities have experienced a reluctance from the National Prosecution Authority to institute prosecution once a person applied for or has received an environmental authorisation in terms of section 24G.  The Minister of Environmental Affairs, the Minister of Mineral Resources and the MEC responsible for environmental affairs are given substantive powers to issue directives for a variety of reasons.  The administrative fine has been increase considerably.  The requirements for the report to be compiled by the applicant have been tightened.  The section is amended to make it clear that criminal prosecution may still be instituted despite the fact that a person has applied for an environmental authorisation in terms of section 24G.  The amendment also allows the Minister of Environmental Affairs, the Minister of Mineral Resources or the MEC to defer a decision until such time that the criminal investigation has been concluded.
The amendment will also provide legal clarity on the applicability of section 24G to the unlawful commencement of waste management activities under the National Environmental Management: Waste Act, 2008.
Clause 10: Amendment of section 24M
The regulated community appears to be confused with respect to the matter of exemption from the legal requirements to obtain an environmental authorisation for a listed activity.  This amendment will reaffirm that no exemption may be granted from the legal requirements to obtain an environmental authorisation when intending to undertake a listed activity in terms of section 24 of NEMA.
The amendment will also allow for an exemption to be granted for an activity that is of a national and provincial importance and is aimed at preventing or mitigating serious harm to the environment or property.
Clause 11: Amendment of section 24O

The Department from time to time develops and adopts guidelines and environmental management instruments with respect to environmental impact management.  Thereafter, the adopted environmental management instruments are relied upon when decisions are made with respect to an application for an environmental authorisation. This amendment will allow the competent authority to take into account any adopted environmental management instruments when considering an application for an environmental authorisation.  
Clause 12: Amendment of section 28
The environmental management inspectors are currently experiencing challenges when issuing the section 28 directive.  The challenge is proving that a person has not taken reasonable measures efore the issuing of the directive.
The amendment will de-link the duty of care requirement from the issuing of a directive. This amendment will allow for easier implementation of the section 28 directive by the Director-General of the Department of Environmental Affairs or Head of Department of a provincial department.
Clause 13: Amendment of section 30
Clauses 13 and 14 introduce amendments that clarify the distinction between an “incident” as referred to in section 30 of the Act; and an “emergency situation” which will be regulated in terms of a new section 30A. While section 30 deals with the reporting and remediation duties of a person responsible for the sudden, unexpected and uncontrolled release of a hazardous substance, a new section 30A seeks to address a situation where a listed or specified activity is about to commence in response to an “emergency situation”, where the time-frames do not allow for normal assessments or applications for environmental authorisations. An example of the latter “emergency situation” is the commencement of flood defence activities by a local authority in response to sudden and inclement weather conditions. In these types of situations, the urgent response times would not permit the conducting of the normal environmental assessment and authorization process, but would now be subject to written or verbal directives by the competent authority. The definition of an “emergency situation” is now including a “disaster” as defined in the Disaster Management Act, 2002 (Act No. 57 of 2002).  

The deletion of subsection (11) is as a result of moving all the offences to the new section 49A.

Clause 14: Insertion of section 30A

This new provision allows the competent authority to issue a directive on own initiative or on written or oral request in order to prevent or contain an emergency or disaster or to prevent, contain or mitigate the effects of the emergency or disaster.
Clause 15: Amendment of section 31J
This amendment will allow an environmental management inspector to seize, without a warrant, a vehicle, vessel, aircraft or any other transport mechanism under certain circumstances.  The amendment is also in line with section 20 of the Criminal Procedure Act, 1977 (Act No. 51 of 1977).
Clause 16: Amendment of section 31N

This is a consequential amendment as a result of moving all offences and penalties under one portion of the Act, namely clause 22 (sections 49A and 49B). 

Clause 17: Amendment of section 31Q
This is a consequential amendment as a result of moving all offences and penalties under one portion of the Act, namely clause 22 (sections 49A and 49B). 

Clause 18: Repeal of section 34A
This is a consequential amendment as a result of moving all offences and penalties under one portion of the Act, namely clause 22 (sections 49A and 49B). 

Clause 19: Amendment to section 34H
This amendment serves as a reminder to the competent authority that under circumstances where harsher sentences are appropriate, the competent authority may request the national prosecuting authority to institute the criminal proceedings in the High Court.

Clause 20: Insertion of section 39A

This amendment is not entirely new, but was repealed when certain sections of the Environment Conservation Act, 1989 were repealed.  The asbestos regulations were developed in terms of similar provisions under the Environment Conservation Act, 1989.  From time to time, certain products are introduced and used in the market but their impact on the environment is not always regulated.  This amendment will provide the Minister with a legal mandate to develop regulations to control products that may have a detrimental effect on the environment.

Clause 21: Amendment of section 44

From time to time, certain products are introduced and used in the market, but often their impact on the environment is not always regulated.  This amendment will provide the Minister with a legal mandate to develop regulations to control products that may have a detrimental effect on the environment.  The amendment will also require the Minister to publish such regulations after consultation with all Cabinet members whose areas of responsible will be affected.  
The current provisions of NEMA do not contain a provision that require the procedure and criteria for the determination of the section 24G administrative fine to be prescribed through regulations.  This procedure and criteria is important for persons to know how a section 24G administrative fine was calculated.  The amendment will provide the Minister with a legal mandate to develop regulations relating to the procedure and criteria to be followed in the determination of a section 24G administrative fine.
A new empowering provision has been added to empower the Minister to make regulations relating to the procedure to be followed when oral requests are made in terms of section 30A.

Clause 22: Amendment of section 47
Section 47 has been amended to stipulate that the Minister or the MEC must 30 days before final publication of regulations made in terms of the Act, table the regulations in Parliament or the provincial legislature, respectively.

Clause 23: Amendment of section 47D
The current provisions of section 47D only caters for two methods of delivering documents, namely, hand delivery or registered mail.  As a result, the section is not in line with current developments of business interactions.  This amendment will allow for the use of other mechanisms of delivering documents under the NEMA or other specific environmental management Act, namely, by fax, e-mail or ordinary mail.

Clause 24: Repeal of section 48

Section 48 has been repealed.  In light of provisions the Constitution, organs of state are bound by the provisions of legislation and this section is therefore no longer required.

Clause 25: Insertion of sections 49A and 49B

This amendment inserts new sections setting out all offences and penalties under NEMA. It also further clarifies the defence provision in section 49A(2) which is only applicable to the offence relating to the commencement of a listed or specified activity in the absence of an environmental authorization (section 49A(1)(a)).  The defense provision is only applicable in the event that a listed or specified activity commences without an environmental authorization in response to an emergency situation as defined in section 30A or to an incident as defined in section 30.  In relation to an emergency situation, the defence is only applicable if the response complies with the directive issued in terms of section 30A. In relation to an incident, the defence is only applicable if the response is aimed at complying with the obligations set out in section 30(4) and is necessary and proportionate in relation to the threat to human life, property or the environment.  The Committee acknowledges that even though a person may be able to rely on this defence in relation to commencing with a listed or specified activity without authorization, the defence is not applicable to other offences such as the offence of unlawfully and intentionally or negligently committing any act or omission which causes significant pollution or degradation of the environment or is likely to cause significant pollution or degradation of the environment.
Clause 26: General amendment

This is a general amendment necessitated by the name changes in the Ministries of Water Affairs and Forestry, Minerals and Energy and Environmental Affairs and Tourism.  This amendment will update the Ministries name change wherever it appears in the NEMA.

Clause 27: Amendment to Schedule 3

This amendment is a consequential amendment due to making provision for all criminal offences under one section.

Clause 28: Amendment of table of contents
This amendment is necessitated by the insertion of new sections in the principal Act.

Clause 29 

Acknowledging that it will not be possible to bring all the sections of the Bill into effect immediately, the Bill indicates the dates on which the various sections will take effect.

4.
DEPARTMENTS CONSULTED

The following national Departments were consulted:

· Agriculture;
· Forestry and Fisheries;
· Cooperative Governance and Traditional Affairs;
· Defence and Military Veterans;
· Energy;
· Health;
· Human Settlements;
· Labour;
· Mineral Resources;
· Rural Development and Land Reform;
· Trade and Industry;
· Transport and Water Affairs.
These Departments are identified in schedules 1 and 2 to NEMA as national Departments exercising functions which may affect the environment or that involve the management of the environment.
4.
FINANCIAL IMPLICATIONS FOR STATE
The Bill does not create further financial liabilities to the State.
5.
PARLIAMENTARY PROCEDURE

5.1 
The State Law Advisers and the Department of Environmental Affairs are of the opinion that this Bill must be dealt with in accordance with the procedure prescribed by section 76(1) or (2) of the Constitution since it falls within functional areas listed in Schedule 4 to the Constitution, namely “Environment” and “Nature Conservation”.

5.2
The State Law Advisers are of the opinion that it is not necessary to refer this Bill to the National House of Traditional Leaders in terms of section 18(1)(a) of the Traditional Leadership and Governance Framework Act, 2003 (Act No. 41 of 2003), since it does not contain provisions pertaining to customary law or custom of traditional communities.
