REQUEST BY THE MINISTER OF JUSTICE AND CONSTITUTIONAL DEVELOPMENT TO PARLIAMENT TO LIFT THE SUSPENSION OF MR P S HOLE, REGIONAL MAGISTRATE, KIMBERLEY: REPORT BY THE MAGISTRATES COMMISSION
The Magistrates Commission was requested by the Department of Justice and Constitutional Development for its comments on the following enquiries as received from the Justice Portfolio Committee: 
1. What the status of the investigation of the grievance and counter claims involving Mr Hole and Mr Nqadala is?
Complaints by Mr K M Nqadala against Mr P S Hole:
1.1
Following a recommendation by the Magistrates Commission the Minister of Justice and Constitutional Development on 29 September 2011 provisionally suspended Mr P S Hole, Regional Magistrate, Kimberley, from office with remuneration in terms of section 13(3)(a) of the Magistrates Act, 1993, pending the investigation into his fitness to hold office. The recommendation by the Magistrates Commission to the Minister for the suspension of Mr Hole was based on transcriptions of court records which contain various remarks, utterances and discussions by Mr Hole which inter alia displayed an abuse of judicial power as well as discussions, remarks and comments on matters pertaining to the magistrate’s profession in a manner which brought the judiciary into disrepute and which is detrimental to the image of the office of magistrate and which does not uphold and promote the good name, dignity and esteem of the office of magistrate and the administration of justice.  This also includes in causing the Regional Court President Mr K M Nqadala to be ridiculed in public, by using the court as the platform to do so. The Commission was of the view that the transcribed court proceedings present reliable evidence indicating that the allegations against Mr Hole are of such a serious nature as to make it inappropriate for him to perform the functions of a magistrate while the allegations are being investigated.
1.2
The Magistrates Commission at its meeting held on 25 November 2011 considered the contents of a preliminary investigation report which was compiled by an independent investigating team as well as all other relevant documentation and resolved to charge Mr Hole with misconduct.

1.3
A charge sheet was served on Mr Hole on 28 November 2011.
1.4
The misconduct hearing commenced on 15 October 2012 and was on request of Mr Hole postponed to 15 April 2013 to enable him to arrange for legal representation and to challenge the decision of the Department of Justice and Constitutional Development not to provide him with legal representation at State expense at the misconduct hearing.  On 15 April 2013 the matter was again on request of Mr Hole postponed until 29 July to 2 August 2013 for the hearing of evidence.  Mr Hole confirmed that he has instructed senior counsel to represent him at the hearing but that his advocate will only be available on 29 July 2013 since he is acting as a judge in the High Court.  He further indicated that he will in the meantime take the decision by the Department of Justice not to provide him with legal representation at State expense on review to the High Court but that the hearing can continue on 29 July 2013.  
Complaints by Mr P S Hole against Mr Nqadala:
1.6
The Magistrates Commission at its meeting held on 1 March 2013 considered a preliminary investigation report which was compiled by an independent investigating team as well as all other relevant documentation and resolved that there are insufficient grounds for a charge(s) of misconduct against Mr Nqadala.
2. Reasons for the delay as the suspension of Mr Hole appears to have been sought during 2011.
2.1
The misconduct hearing against Mr Hole commenced on 15 October 2012 but could not be finalized yet for the reasons explained in paragraph 1.4 above.

3. Whether the Commission has or will consider an alternative means to resolve the dispute between the two.
3.1
The Magistrates Commission for the reasons mentioned in paragraph 1 above is of the view that the charges preferred against Mr Hole are of such a serious nature that it left the Commission with no other option but to charge him with misconduct.  The record of the proceedings which formed the basis of the charges against Mr Hole bears testimony to this in particular to the abuse of power as against his Regional Court President.
3.2
The Regional Court President in main is the complainant against Mr Hole and any alternative resolution to the dispute will have to be discusses and resolved with him.  The Commission does not have any undertaking from Mr Hole that he will not abuse his powers in court by attacking his Regional Court President, colleagues and the Magistrates Commission.

4. Any other information relevant to the inquiry.
4.1
The Chairperson of the Magistrates Commission has noted the contents of the Minister’s letters dated 24 April 2013 addressed to the Speaker of Parliament and the Chairperson of the Justice Portfolio Committee.  The Commission was never consulted regarding the decision by the Minister to approach Parliament with a recommendation to uplift the provisional suspension of Mr Hole in terms of section 13(3)(g) of the Magistrates Act, 1993.
4.2
Upon receipt of the notice of motion by Childline Northern Cape against the Magistrates Commission and 6 others the Chairperson of the Magistrates Commission requested the Department of Justice and Constitutional Development to oppose the application on behalf of the 1st and 2nd Respondents [the Magistrates Commission and the Chairperson of the Magistrates Commission] since it is the Commission’s view that the decision to suspend Mr Hole was properly taken.  The relief sought is the setting aside of the recommendation which was made by the Magistrates Commission to the Minister of Justice to suspend Mr Hole, the Minister’s subsequent decision to suspend him and the decision by the Commission not to uplift Mr Hole’s suspension to complete his part-heard matters.
4.3
The Department was furthermore informed that although it was requested to oppose the application, it is the Commission’s view that attempts should in the meantime be made to deal with some of the matters on its merits.  In other words, without prejudice, attempts be made to identify those cases, if any, that would adversely and seriously be affected by trials de novo.
4.4
The Chairperson’s view in this regard was that if some of those matters would cause a great prejudice to the children, women or any other person who had already testified an arrangement can be made to have Mr Hole recalled to finalise those matters.  If this was to be done an undertaking will then be required from Mr Hole that he will not use his authority in court to attack his Regional Court President, his colleagues and / or the Magistrates Commission.
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