3 April 2013

NOTE TO PORTFOLIO COMMITTEE ON JUSTICE AND CONSTITUTIONAL DEVELOPMENT RE CATEGORIES OF JUDGES FOR PURPOSES OF DECLARATION OF INTERESTS

A.
General principles
1.
Constitutional Court judges hold office for a non-renewable term of 12 years or until attaining the age of 70, whichever occurs first, except where an Act of Parliament extends that term of office.  Other judges hold office until they are discharged from active service in terms of an Act of Parliament.

2.
A Constitutional Court judge must be discharged from active service on the date on which s/he attains the age of 70 years or has completed the 12 year term of office, whichever occurs first.  S/he may also be discharged from active service by the President at any time if s/he becomes afflicted with a permanent infirmity of mind or body that renders him/her incapable of performing official duties, or, on his/her request, for any reason that the President deems sufficient. 
  If a Constitutional Court judge's 12-year term of office expires before s/he has completed 15 years' active service, s/he must continue in active service as a Constitutional Court judge until he/she has completed 15 years' active service or attains the age of 75 years, whichever occurs first.
  
3.
Other judges must be discharged from active service on attaining the age of 70 years, but if, on attaining that age the judge has not completed 10 years' active service, s/he must be so discharged on the day following completion of 10 years' active service.  A judge who has attained the age of 65 years and performed active service for a period of 15 years may by choice be discharged from active service.  A judge may also be discharged from active service by the President at any time if s/he becomes afflicted with a permanent infirmity of mind or body that renders him/her incapable of performing official duties, or, on his/her request, for any reason that the President deems sufficient.
  If, on attaining the age of 70 years, a judge has not completed 15 years' active service, s/he may continue to perform active service until completion of the 15-year period or attaining the age of 75 years, whichever occurs first.

4.
Constitutional Court judges and judges who have been discharged from active service, but excluding those judges who have been so discharged under the provisions highlighted in paragraphs 2 and 3 above, who─
1) have not attained the age of 75 years, must be available to perform service for up to three months a year if so requested;  and

2) have already attained the age of 75 years, may voluntarily perform further service, if so requested.
  

5.
Following their discharge from active service, all judges continue to receive their salaries for life.  Depending on the number of years' active service completed by the judge, that salary could be equal to the salary of a judge in active service.
  If a "retired" judge is called on to perform service as a judge of a Superior Court, s/he must receive a "double salary" (i.e. an additional amount in remuneration that is equal to the amount which at the time is payable to the holder of the office which he or she holds) for that period.
  
B.
Categories of judges for purposes of registrable interests
The view is held that, in the light of the afore-going paragraphs, the following categorisation might be useful:
	Category
	Description
	Application

	1
	Judges in active service
	Full disclosure.

	2
	Judges discharged from active service, who are required to be available to perform service
	Full disclosure, alternatively same as acting judges?

	3
	Judges discharged from active service, who are not required to be available to perform service
	No disclosure, alternatively same as acting judges?  (A judge falling in this category may arguably be approached to voluntarily perform judicial duties.)

	4
	Judges aged 75 years and older 
	No disclosure, but same as acting judges.

	5
	Acting judges
	No disclosure, subject to application by litigant party to Head of Court.


� Section 176(1) and (2) of Constitution.


� Section 3(1) of Act 47 of 2001.


� Section 4(1) and (2) of Act 47 of 2001.


� Section 3(2) of Act 47 of 2001.


� Section 4(4) of Act 47 of 2001


� Section 7 of Act 47 of 2001.


� Section 5 of Act 47 of 2001.


� Section 7(2) of Act 47 of 2001.





