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President Cyril Ramaphosa submitted parts of the report of the Judicial Commission of Inquiry into Allegations of State Capture, Corruption and Fraud in the Public Sector including Organs of State (Zondo Commission) to Parliament between March and July 2022[footnoteRef:1].  Revised sections of the Report were published in October 2022 followed by President Ramaphosa’s response to the Commission’s recommendations, submitted to the Executive Authority of Parliament on 22 October 2022. [1:  ATC N 100-2022, 1 July 2022] 


This plan proposes the manner in which Parliament could process the Zondo Commission Report and the President’s response to the Commission’s recommendations.  The plan is structured along four focus areas: Recommendations on parliamentary oversight and accountability, Parliamentary oversight of the President’s [Executive] response plan, Monitoring Parliament’s implementation plan and Parliamentary reforms to strengthen exercising Parliament’s Constitutional mandate.

1.1. [bookmark: _Toc118390168]Recommendations on Parliamentary Oversight and Accountability

While the Commission made various references to the extent, timeliness and effectiveness, of Parliamentary oversight pertaining to allegations of State Capture, it advanced sixteen (16) recommendations relating specifically to Parliament.  In the main, these pertained to Parliament’s oversight and accountability mandate.  These included Parliament’s consideration of:

· The establishment of a committee to oversee the President and the Presidency
· Enhancing the capacity of Members of Parliament to hold the Executive Accountable, through introduction of a constituency-based electoral system
· Protecting Members of Parliament from losing Party membership and their seats in Parliament, by law
· Improved reporting of the Joint Standing Committee on Intelligence at the end of term of each Parliament
· Adequate resourcing for parliamentary oversight, including enhancing research and technical assistance to committees and the establishment of an Oversight and Advisory Section
· Improved attendance and reporting of the Executive at parliamentary committees, including appropriate consequence management
· A system to track and monitor performance of the Executive on resolutions of [the Houses of Parliament] where corrective action is proposed
· The principle of “amendatory accountability” and possible legislation or amendment to Parliament’s rules in this regard
· Appointment of Chairpersons of committees to include more Members of opposition parties
· Amendment to Parliament’s rules regarding appointments by Parliament.

1.2 [bookmark: _Toc118390169]Overseeing the Implementation of the President’s Response Plan

The President’s response to the recommendations of the Commission represents an account of the outcomes of the Commission’s work and the implications for the Executive arm of State.  It is presented as a “response plan”, indicating current initiatives pertaining to the Commission’s recommendations, where plans should be developed to implement the Commission’s recommendations or where the Commission’s recommendations would not be implemented, with considerations informing such decisions.

This implementation plan proposes the parliamentary committees that should oversee Executive action in respect of the Commission’s recommendations.

1.3 [bookmark: _Toc118390170]Monitoring Parliament’s Implementation Plan

The recommendations contained in the Commission’s report span across various government departments and state entities.  This necessitates referral to several portfolio and select committees.  It would be important for Parliament to identify the appropriate structure(s) in Parliament to oversee Parliament’s work to ensure that the Houses have regular updates and account publicly on the progress of the various parliamentary committees in overseeing Executive action in terms of the Commission’s recommendations, the President’s [Executive] response to the recommendations and Parliament’s own consideration and implementation of recommendations specific to Parliament.

While the Rules Committees of the Houses, including the Joint Rules Committee, will have specific roles to play in relation to those matters with policy or rule implications for the operations of Parliament, the House Chairpersons for Committees in both Houses are proposed as the office-bearers to monitor progress in respect of matters to be referred to portfolio, select and joint committees.
 In this regard the fora of Chairpersons of Committees in the National Assembly and the National Council of Provinces and the Joint Chairpersons’ Forum will also have an important role to play in support of the House Chairpersons.

1.4 [bookmark: _Toc118390171]Parliamentary Reforms to Strengthen Carrying out Parliament’s Constitutional Mandate

Regarding the role of Parliament, the Zondo Commission deliberated, pronounced and made recommendations, in the main, on Parliament’s oversight and accountability mandate.  However, various testimonies and submissions to the Commission spoke to the role of Parliament more broadly.  This points to the need for parliamentary reform to strengthen the core mandates of Parliament, including law-making and public involvement.  This plan briefly records some of the initiatives underway, in this regard.

2. [bookmark: _Toc118390172]INTRODUCTION

The Executive Authority of Parliament, the Speaker of the National Assembly, Hon Nosiviwe Mapisa-Nqakula and the Chairperson of the NCOP, Hon Amos Masondo, received and published in the Announcements, Tablings and Committee Reports, the report of the Zondo Commission and the response of President Cyril Matamela Ramaphosa to the Commission’s recommendations on 24 October 2022.

Parliament monitored the progress of the Commission since its inception in January 2018 and welcomed the conclusion of its work in October 2022.  

Whilst the Commission acknowledged the progress and good work of some committees and individual Members of Parliament, the overall picture highlighted significant room for improvement.  The Commission’s report and recommendations, particularly those concerning Parliament’s oversight role during the Fourth and Fifth Parliaments, require Parliament to put measures in place to strengthen its mechanisms.  


3. [bookmark: _Toc117930675][bookmark: _Toc117930713][bookmark: _Toc117930776][bookmark: _Toc117930814][bookmark: _Toc118390173]OVERVIEW

3.1. [bookmark: _Toc118390174]Overall finding by the Commission

The overall finding made by the Zondo Commission was that state capture undoubtedly occurred in South Africa.[footnoteRef:2] [2:  State Capture Commission Report, Part 6, Vol 2, 298] 


Chief Justice Zondo concluded that “In the final analysis, much of the evidence presented to the Commission indicates that state capture in the South African context evolved as a project by which a relatively small group of actors, together with their network of collaborators inside and outside of the state, conspired systematically (criminally and in defiance of the Constitution) to redirect resources from the state for their own gain.  This was facilitated by a deliberate effort to exploit or weaken key state institutions and public entities, but also including law enforcement institutions and the intelligence services.”[footnoteRef:3] [3:  State Capture Commission Report, Part 6, Vol 2, 298] 


The report concludes, “The process involved the undermining of oversight mechanisms and the manipulation of the public narrative in favour of those who sought to capture the state.”[footnoteRef:4] [4:  State Capture Commission Report, Part 6, Vol 2, 296
] 


3.2. [bookmark: _Toc118390175]Legal Status of the Commission and its findings

The Commission was appointed under s84(2)(f) of the Constitution by President Jacob Zuma in 2018.  Section 84 deals with the powers of the President, and subsection (2)(f) states that the President is responsible for appointing commissions of inquiry.  The Zondo Commission is, therefore, a creature of statute. The Commission derives its investigative powers from the Commissions Act, 8 of 1947.

The findings of an inquiry are only subject to administrative review in terms of the Promotion of Administrative Justice Act 3 of 2000 (‘PAJA”) if and when they directly affect a party.  Commissions of inquiry exercise public powers.[footnoteRef:5] [5:  Corruption Watch and Another v Arms Procurement Commission and Others (81368/2016) [2019] ZAGPPHC 351; [2019] 4 All SA 53 (GP)
] 
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4. [bookmark: _Toc118390176]RECOMMENDATIONS ON PARLIAMENTARY OVERSIGHT AND ACCOUNTABILITY ROLE

The Commission made 16 recommendations on Parliament’s role, mainly in relation to its oversight mandate.

	No.
	RECOMMENDATION
	STATUS 
	DESIGNATED AUTHORITY
	TIMELINE

	1
	It is recommended that Parliament should consider whether it would be desirable for it to establish a committee whose function is, or includes, oversight over acts or omissions by the President and Presidency, which are not overseen by existing portfolio committees.
	This matter was referred to a subcommittee of the Rules Committee and a report hereon is expected shortly
	National Assembly: Rules Committee
	

	
	
	
	
	

	2
	 It is recommended that Parliament should consider whether introducing a constituency-based (but still proportionally representative) electoral system would enhance the capacity of Members of Parliament to hold the executive accountable.  If Parliament considers that introducing a constituency-based system have this advantage, it is recommended that it should consider whether, when weighed against any possible disadvantages of, this advantage justifies amending the existing electoral system.
	Parliament is currently processing the Electoral Laws Amendment Bill (B1-2022).  The Bill is currently under consideration by the NCOP.
Given the constitutional court deadline of 10 December 2022 to finalise this Bill, Parliament will embark on an exercise with the Department of Home Affairs to consider the implications of this recommendation, its impact on applicable policy provisions, financial implications and the attendant changes to our electoral system.  This will require time and dedicated resources.
	National Assembly: Portfolio Committee on Home Affairs and the 
NCOP: Select Committee on Security and Justice 
	

	
	
	
	
	

	3
	It is recommended that Parliament should consider whether it would be desirable to enact legislation which protects Members of Parliament from losing their party membership (and therefore their seats in Parliament) merely for exercising their oversight duties reasonably and in good faith.
	This recommendation relates to the recommendation for electoral reform in in the context of proportional representation in Parliament.  Political parties appoint Members from their party lists according to the proportion of seats won in an election.
The constitutional oath of office for all Members of Parliament should serve as a guideline for executing Members’ constitutionally-mandated functions.

	National Assembly: Portfolio Committee on Home Affairs and the 
NCOP: Select Committee on Security and Justice
Joint Rules Committee
	

	
	
	
	
	

	4
	It is recommended that Parliament should consider amending section 6(1) of the Intelligence Services Oversight Act 40 of 1994, so as to ensure that, before an election, the outgoing JSCI is required to report to Parliament on as much as possible of the period preceding the election.
	All Committees of Parliament are required to prepare a Legacy report at the end of a five-year term of Parliament, which is handed over to the next Parliament for consideration, and follow through, mainly on the work of committees of the previous term of Parliament.
The JSCI has been capacitated with administrative appointments that are now able to take this practice forward.
The proposal is for the JSCI to be tasked to determine whether legislative changes are required to strengthen its reporting obligations.
	JSCI
	

	
	
	
	
	

	5
	It is recommended that Parliament ensures that adequate funds are allocated, particularly to portfolio committees, to enable effective parliamentary oversight.
	Parliament has consistently made submissions for more funds to National Treasury to improve the execution of all its core mandates: law-making, oversight, public participation, co-operative government and international engagement.  These found expression in the engagements between the Executive Authority and the Minister of Finance as well as the Accounting Officer and the Director General and other Senior Officials in National Treasury.
Parliament has requested more funding to resource all committees of Parliament, including select committees of the NCOP and portfolio committees of the NA.
Select Committees, in particular, due to the clustering of portfolios require more resource allocations to ensure that permanent delegates are able to execute their functions effectively.
	Executive Authority
Accounting Officer



Joint Standing Committee on Financial Management of Parliament
	

	
	
	
	
	

	6
	It is recommended that, subject to budgetary restraints, the scale and skills of the research and technical assistance made available to the portfolio committees be enhanced.
	Parliament is seized with this matter, having recognized in its Strategic Plan and APP that the support to all committees (portfolio and select committees) requires professional expertise.  Parliament’s 2022/2023 APP recognizes that in the future, 80% of its staff complement will comprise knowledge workers, as the core mandates of Parliament are largely driven through the generation, sharing and analysis of knowledge and evidence-based decision-making and recommendations.
An increase in Parliament’s baseline will be required to augment the CoE budget to ensure that the parliamentary administration possesses the necessary skills and competencies to support Members and committees effectively.  The current Organisational Realignment Project focuses on this objective.
	Secretary to Parliament

	

	
	
	
	
	

	7
	It is recommended that Parliament needs to make it clear that the practice of late submissions to portfolio committees will not be tolerated.
	Parliament will review the current rules applicable to this with a view to strengthen them, where applicable.

	Joint Rules Committee and Rules Committees of the NA and NCOP
	

	
	
	
	
	

	8
	It is recommended that Parliament should consider whether there is a need to legislate on the issue of reports by representatives of the executive to Parliament.
	This recommendation is linked to recommendation 7 above.  
	Joint Rules Committee and Rules Committees of the NA and NCOP
	

	
	
	
	
	

	9
	It is recommended that Parliament needs to make clear that non-attendance by ministers and others scheduled to attend portfolio committee meetings will not be tolerated and to ensure that consequences are visited on those who offend without adequate cause.  Parliament should consider whether there is a need to legislate on this issue.
	This recommendation is linked to recommendations 7 and 8 above, and the same considerations will be taken into account. 
	Joint Rules Committee and Rules Committees of the NA and NCOP
	

	
	
	
	
	

	10
	It is recommended that Parliament implement a system to “track and monitor” implementation (or non-implementation) by the executive of corrective action proposed in reports adopted by Parliament.
	This should be common practice across all committees of Parliament as well as the Houses in relation to resolutions of each House.  Most committees have a “recommendation tracking tool” in place to follow up on actions to be taken by the Executive.  The Houses too have manual systems in place and Parliament ICT is developing an e-system to address this matter.  This system is currently being piloted in the National Assembly.
	Presiding Officers

House Chairpersons for Committees in the NA and the NCOP

Secretary to Parliament
	

	
	
	
	
	

	11
	It is recommended that Parliament establish an Oversight and Advisory Section to provide advice, technical support, co-ordination, and tracking and monitoring mechanisms on issues arising from oversight and accountability activities of Members of Parliament and the committees to which they belong.
	This recommendation will be considered with the Organisational Realignment Project currently under way (see status in recommendation 6, above).  
	Secretary to Parliament
	

	
	
	
	
	

	12
	It is recommended that Parliament should consider whether it supports the principle of “amendatory accountability” and, if it does, whether it would be desirable to give detailed substance to this principle in an Act of Parliament, along the lines suggested in the Corder report.
	The Fifth Parliament commenced a process to review its core mandates.  This included a review of the Oversight and Accountability (OVAC) model of 2009 and international best practice on oversight, law-making, public participation and co-operative government.
Further research will be conducted to consider new approaches and tools to strengthen the oversight mandate of Parliament.  Consideration has and will be given to past research conducted by Parliament on all its core mandates.
In addition, the need to legislate or bolster the applicable rules, will be considered
	Joint Rules Committee

	

	
	
	
	
	

	13
	If Parliament should not be minded to enact legislation of the above type, the Commission is of the view that consideration should be given by Parliament to amendments its own rules, with a view to addressing the problem of ministers who fail to report back to Parliament on what if anything has been done in respect of remedial measures proposed by Parliament or on alternative methods preferred by them to address defective performance highlighted by Parliament.
	The response to recommendation 12, apply here mutatis mutandis.
	 Rules Committees of the NA and NCOP
	

	
	
	
	
	

	14
	The Commission supports the recommendation that, with the support of a majority of members of a portfolio committee, a portfolio committee could put a minister to terms in respect of remedial action, and could thereafter, through the Speaker intercede with the President, as head of the national executive, in the event of non-compliance.  The Leader of Government Business could also play a role in such a process.
	It has become practice for non-compliance by the Executive to be escalated to the Speaker of the NA and the Chairperson of the NCOP, as the case may be, and for the latter to engage the Leader of Government Business hereon.  

	 Rules Committees of the NA and NCOP
	

	
	
	
	
	

	15
	It is recommended that Parliament should consider whether more representatives of
opposition parties should be appointed as chairs of portfolio committees.
	
	NA and NCOP Rules Committees
	

	
	
	
	
	

	16
	It is recommended that Parliament consider whether it is desirable to amend its rules to
give effect to the proposals by Corruption Watch on appointments by Parliament
	This recommendation will be referred to the Joint Rules Committee for consideration.
	Joint Rules Committee and Rules Committees of the NA and NCOP
	



5. [bookmark: _Toc118390177]OVERSEEING THE IMPLEMENTATION PLAN OF THE EXECUTIVE BRANCH 

Cognizance has been taken of the recommendation to make provision for an Anti-State Capture and Corruption Commission to oversee Parliament and the Executive.  Whilst this recommendation is not repeated under the section relating to parliamentary recommendations, the constitutionality of this approach will be investigated, in relation to the Separation of Powers doctrine as well as the constitutional provisions dealing with Parliament and the Executive.

The President’s response to the recommendations of the Zondo Commission include the implementation of recommendations as set out in the report, outlines the implementation of aspects of recommendations, and details a decision to take a recommendation on further consideration.  Some responses are a decision not to implement a recommendation setting out reasons, and also inform and advise Parliament that a recommendation overlaps with existing work underway within Government.

The greatest number of recommendations are directed to the law enforcement agencies for investigation and possible prosecution.  While these agencies are within the Executive arm of the state, they are constitutionally and legislatively mandated to exercise their responsibilities independently.

The President’s response focuses on the recommendations that are directed to the Executive and those that affect its work. Committees of Parliament will be tasked with oversight of the Executive implementation plan. Where necessary and consistent with the principle of coordinated oversight, committees will confer with each other and joint undertakings will be encouraged, as applicable.  

5.1. [bookmark: _Toc118390178]Dealing with Perpetrators of State Capture

5.1.1. [bookmark: _Toc118390179]Criminal Investigations and Prosecutions

	RECOMMENDATIONS
	ACTIVITIES
	COMMITTEE/ STRUCTURE

	Recommendations on criminal investigations and prosecutions are currently receiving attention from law enforcement agencies, through a Joint Task Force, working in collaboration with other agencies, including SARS and FIC.
	Investigating Directorate of the NPA has:
· Enrolled 26 cases;
· Declared 89 investigations; and
· Charged 165 persons for alleged state capture-related offences
	Portfolio Committee on Justice and Correctional Services 
Select Committee on Security and Justice



5.1.2. [bookmark: _Toc118390180]Asset Recoveries

	RECOMMENDATIONS 
	ACTIVITIES
	COMMITTEE/ STRUCTURE

	27 recommendations regarding the recovery of proceeds of crime are receiving priority attention from the NPA’s Asset Forfeiture Unit (AFU), the Special Investigating Unit (SIU) and the South African Revenue Service (SARS).
	· Freezing or preservation orders to the value of R12.9 billion have been granted; 
· a total of R2.9 billion has been recovered by the AFU and returned to the affected entities; 
· the SIU has instituted four High Court cases in relation to contracts worth R62.1 billion; and
· SARS investigations arising from the Commission’s findings and evidence have resulted in collections of R4.8 billion in unpaid taxes.
	Portfolio Committee on Justice and Correctional Services
Select Committee on Security and Justice

Standing Committee on Public Accounts

 



5.1.3. [bookmark: _Toc117622121][bookmark: _Toc117622627][bookmark: _Toc118390181]Referrals to Other State Entities, Agencies and Executive Authorities

	RECOMMENDATIONS
	ACTIVITIES
	COMMITTEE/ STRUCTURE

	The Commission made 15 recommendations with respect to further investigation of and possible action against individuals and entities for disciplinary offences, tax offences, delinquency of directors and other activities.
	· SARS actioned all recommendations for tax related investigations. 
· The Reserve Bank has actioned investigations against officials and other persons identified as transferring illegally-acquired funds to overseas jurisdictions. 

	Standing Committee on Finance
Select Committee on Finance
Standing Committee on Public Accounts
Portfolio Committee on Police. 
Select Committee on Security and Justice

	
	· The Department of Public Enterprises is working to identify and launch delinquency proceedings against former board members of SOEs which fall under its mandate, including Eskom, Transnet, Denel and Alexkor.
	Portfolio Committee on Public Enterprises
Select Committee on Public Enterprises and Communications 




5.1.4. [bookmark: _Toc118390182]Referrals to Professional, Regulatory and Other Bodies

	RECOMMENDATIONS
	ACTIVITIES
	COMMITTEE/ STRUCTURE

	11 recommendations with respect to further investigation of and possible action against individuals and entities for alleged violation of relevant statutory or professional prescripts
	The recommendations were directed to the following bodies:
· SA Institute of Tax Practitioners (SAIT)
	Standing Committee on Finance
Select Committee on Finance

	
	· Legal Practice Council (LPC);
	Portfolio Committee on Justice and Correctional Services
Select Committee on Security and Justice

	
	· South African Institute of Chartered Accountants (SAICA); 

	Standing Committee on Finance
Select Committee on Finance

	
	· Independent Regulatory Board for Auditors (IRBA);
	Standing Committee on Finance
Select Committee on Finance

	
	· South African Diamond and Precious Metals Regulator (SADMR).

	Portfolio Committee on Mineral Resources and Energy
Select Committee on Land Reform, Environment, Mineral Resources and Energy


5.1.5. [bookmark: _Toc117622630][bookmark: _Toc117622631][bookmark: _Toc117622632][bookmark: _Toc118390183]Investigations by the Independent Police Investigative Directorate
	
	RECOMMENDATIONS
	ACTIVITIES
	COMMITTEE/ STRUCTURE

	Three recommendations into the Vrede Dairy Project in the Free State have been referred to the Independent Police Investigative  Directorate (IPID)
	IPID has assigned a team of investigators to deal with the allegations
	Portfolio Committee on Police
Select Committee on Security and Justice



5.1.6. [bookmark: _Toc118390184]Companies Implicated in State Capture

	RECOMMENDATIONS
	ACTIVITIES
	COMMITTEE/ STRUCTURE

	The Commission also made broader adverse findings with respect to the conduct of a number of private entities
	The Companies and Intellectual Property Commission (CIPC) has begun reviewing
the compliance of such companies with CIPC requirements. 
The National Treasury has imposed a 10-year ban on Bain & Co doing business with the South African state.  Similar action against other companies implicated in the Commission’s report is also being considered. 
	Portfolio Committee on Trade and Industry
Portfolio Committee on Small Business 
Select Committee on Trade and Industry, Economic Development, Small Business Development, Tourism, Employment and Labour 

Standing Committee on Finance



5.1.7. [bookmark: _Toc118390185]Building the Capacity of the Criminal Justice System

	RECOMMENDATIONS
	ACTIVITIES
	COMMITTEE/ STRUCTURE

	Government has, since 2018, embarked on far-reaching measures to restore the integrity and rebuild the capability of the country’s law enforcement agencies and criminal justice system more broadly.
	This includes:
· building the capacity of the NPA,
· establishment of the NPA Investigating Directorate;
· establishment of a dedicated Task Force to investigate and prosecute state capture matters;
· consideration of specialised courts and dedicated court rolls; and 
· tracking disciplinary cases across government spheres and public enterprises
	Portfolio Committee on Justice and Correctional Services 
Select Committee on Security and Justice






Standing Committee on Public Accounts



5.2. [bookmark: _Toc117622127][bookmark: _Toc117622636][bookmark: _Toc118390186]Reforms to Prevent Future Occurrence of State Capture

5.2.1. [bookmark: _Toc118390187]Creation of a Permanent Anti-Corruption Commission and a Public Procurement Anti-Corruption Agency

	RECOMMENDATIONS
	ACTIVITIES
	COMMITTEE/ STRUCTURES

	These recommendations need further consideration to review and redesign South Africa’s anti-corruption architecture, including by the National Anti-Corruption Advisory Council (NACAC) and the Department of Justice
	Processes already underway
	Portfolio Committee on Justice and Correctional Services
Select Committee on Security and Justice
Standing Committee on Public Accounts

	To further strengthen the current anti-corruption capabilities, the Investigating Directorate will be established as a permanent entity within the NPA
	
	Portfolio Committee on Justice and Correctional Services
Standing Committee on Public Accounts
Select Committee on Security and Justice

	Legislative amendments will introduce greater transparency and consultation in the process for selection and appointment of the NDPP, drawing on the process adopted for the selection of the current NDPP
	
	Portfolio Committee on Justice and Correctional Services
Select Committee on Security and Justice


5.2.2. [bookmark: _Toc117622639][bookmark: _Toc117622640][bookmark: _Toc117622641][bookmark: _Toc118390188]Procurement Reforms

	RECOMMENDATIONS
	ACTIVITIES
	COMMITTEE/ STRUCTURE

	Reform Procurement processes
	Commission’s proposals are already reflected to varying degrees in the draft Public Procurement Bill, which has been consulted on with the social partners at NEDLAC
	Portfolio Committee on Public Enterprises
Select Committee on Public Enterprises and Communications 

Portfolio Committee on Public Service and Administration
Portfolio and Select Committees on Finance

	Implementation of lifestyle audits for members of the National Executive
	To be undertaken by an independent external service provider and will be managed by the Office of the Director-General in the Presidency
	Portfolio Committee on Public Service and Administration
Select Committee on Transport, Public Service and Administration, Public Works and Infrastructure




5.2.3. [bookmark: _Toc118390189]Stabilising and Reforming State-Owned Enterprises

	RECOMMENDATIONS
	ACTIVITIES
	COMMITTEE/ STRUCTURE

	Recommendations on the need for a process for the appointment of SOE boards that is not open to manipulation, including the involvement of independent panels with appropriate technical expertise to recommend suitable candidates to the relevant executive authority
	· no board member will be allowed to be operationally involved in procurement processes beyond playing an oversight role
· Ministers will be prohibited from playing any role in procurement within SOEs
· Provision will be made in the final ‘Guide for the Appointment of Persons to Boards and Chief Executive Officers of State-Owned and State-Controlled Institutions’ for independent panels of relevant stakeholders and experts to play a role in nominating suitable candidates to the relevant minister
	Portfolio Committee on Public Enterprises

Select Committee on Public Enterprises and Communications



5.2.4. [bookmark: _Toc117622644][bookmark: _Toc118390190]Response to Abuses by the Private Sector

	RECOMMENDATIONS
	ACTIVITIES
	COMMITTEE/ STRUCTURE

	Amend the Companies Act so as to permit applications for
a director to be declared delinquent to be brought even two years after the end of
their directorship
	To form part of a broad review of the Companies Act, which is
currently underway
	Portfolio Committee on Trade and Industry
Select Committee on Trade and Industry, Economic Development, Small Business Development, Tourism, Employment and Labour

	Amend the Prevention and Combating of Corrupt Activities Act on the failure of persons or entities to prevent bribery
	To be included in the Judicial Matters Amendment Bill which will be submitted to Cabinet in the latter half of 2022
	Portfolio Committee on Justice and Correctional Services
Select Committee on Security and Justice 


	Amend the Political Party Funding Act to criminalise donations to political parties in the expectation of access to contracts
	To be made alongside other consequential amendments that will be required following the approval of the Electoral Amendment Bill
	Joint Rules Committee


	Recommendations on deferred prosecution agreements
	South African Law Reform Commission (SALRC) is considering the recommendation as part of its review of the criminal justice system
	Portfolio Committee on Justice and Correctional Services
Select Committee on Security and Justice 






5.2.5. [bookmark: _Toc118390191]Reforming Intelligence Agencies

	RECOMMENDATIONS
	ACTIVITIES
	COMMITTEE/ STRUCTURE

	Reform State intelligence agencies
	A new General Intelligence Laws Amendment Bill has been drafted to disestablish the SSA and establish a domestic intelligence service and foreign intelligence service, and strengthen oversight by the Inspector General of Intelligence, the Joint Standing Committee on Intelligence and the Auditor-General of South Africa.
The review of the Intelligence Services Act currently underway will give practical effect to the principle that no member of the Executive responsible for intelligence may be involved in the operational matters of the SSA.
The new leadership at the State Security Agency is implementing a comprehensive
response plan to address the Commission’s recommendations.
New National Security Policy and Strategy documents have been presented to the National Security Council, and will be recommended to Parliament for the commencement of public consultations before the end of this financial year.
	Joint Standing Committee on Intelligence



5.2.6. [bookmark: _Toc118390192]Protection and Incentives for Whistle-Blowers

	RECOMMENDATIONS
	ACTIVITIES
	COMMITTEE/ STRUCTURE

	Recommendation on the protection and incentives for whistle-blowers
	Department of Justice has commenced a review of the Protected Disclosures
Act and Witness Protection Act to:
· ensure whistle-blowers receive the protections afforded by section 32(2) of the UN Convention Against Corruption;
· the possible award of a proportion of funds recovered to the whistle-blower provided that the information disclosed has been material in recovering funds; and
· whistle-blowers be afforded immunity from criminal or civil action arising from honest disclosures.
The review will be completed by the end of April 2023.
	Portfolio Committee on Justice and Correctional Services

Select Committee on Security and Justice


[bookmark: _Toc117622135][bookmark: _Toc117622648]
5.2.7. [bookmark: _Toc118390193]Restoring the South African Revenue Service

	RECOMMENDATIONS
	ACTIVITIES
	COMMITTEE/ STRUCTURE

	Restoring SARS
	National Treasury has initiated the process to amend the SARS Act to implement the recommendations of the Nugent Commission
	Standing Committee on Finance
Select Committee on Finance



5.2.8. [bookmark: _Toc118390194]Improving Measures to Combat Money Laundering

	RECOMMENDATIONS
	ACTIVITIES
	COMMITTEE/ STRUCTURE

	Recommendations on improving measures to combat money laundering
	The matter of statutory frameworks for financial information-sharing partnerships has been included in the General Laws (Anti-Money Laundering and Combating Terrorism Financing) Amendment Bill.

The Financial Intelligence Centre (FIC) has appointed attorneys to conduct an
urgent independent review of the effectiveness of the current regulatory reporting regime under the FICA.
	Standing Committee on Finance 
Select Committee on Finance



5.2.9. [bookmark: _Toc118390195]Reforms to the Electoral System

	RECOMMENDATIONS
	ACTIVITIES
	COMMITTEE/ STRUCTURE

	Reform of the electoral system
	Currently under consideration in Parliament in relation to the Electoral Laws Amendment Bill. 

Awaiting the finalisation of the Bill before determining whether it satisfies the concerns raised by the Commission.
	Portfolio Committee on Home Affairs
Select Committee on Security and Justice

	Direct election of the President
	It is a matter that should be considered by the various
political parties represented in Parliament and by Parliament’s Joint
Constitutional Review Committee
	Joint Constitutional Review Committee
Portfolio Committee on Justice and Correctional Services
Select Committee on Security and Justice




5.2.10. [bookmark: _Toc118390196]Creating a Criminal Offence of Abuse of Power and Constitutional or Political Malpractice

	RECOMMENDATIONS
	ACTIVITIES
	COMMITTEE/ STRUCTURE

	Creation of a criminal offence of abuse of power
	The Department of Justice and Constitutional Development will research possible
legislative provisions for the creation of a statutory offence for the abuse of public power.
This work will be finalised by December 2023.
	Portfolio Committee on Justice and Correctional Services
Select Committee on Security and Justice 


	Creation of a criminal offence of constitutional or political malpractice
	The Department of Justice and Constitutional Development has been directed to
undertake research of the creation of an offence of political or constitutional
malpractice.
It will be completed by December 2023.
	Portfolio Committee on Justice and Correctional Services
Select Committee on Security and Justice



5.2.11. [bookmark: _Toc118390197]Responsibility of President and Premiers for Actions of Ministers and MECs

	RECOMMENDATIONS
	ACTIVITIES
	COMMITTEE/ STRUCTURE

	Responsibility of President and Premiers for actions of Ministers and MECs
	The President will undertake a review of the positions of those members of his Executive implicated in wrongdoing in the report and determine, on a case by case basis, in line with his discretion in this regard and his obligation to observe the principle of legality and to act rationally, whether or not any action ought to be taken.
	Joint Rules Committee to consider recommendations affecting Members of Parliament


[bookmark: _Toc117622654]
5.2.12. [bookmark: _Toc118390198]Interface Between the Executive and Parliament

	RECOMMENDATIONS
	ACTIVITIES
	COMMITTEE/ STRUCTURES

	Interactions between the National Executive and Parliament
	The Leader of Government Business will interact with Parliament’s Presiding Officers on the recommendations that relate to the interface between Parliament and the Executive.

The National Treasury will engage with Parliament to determine the most appropriate way to give effect to the Commission’s recommendations on the resourcing of Parliament, specifically with respect to its capacity to hold the Executive to account.
	Joint Rules Committee




Secretary to Parliament / Joint Standing Committee on the Financial Management of Parliament


5.3. [bookmark: _Toc117622142][bookmark: _Toc117622656][bookmark: _Toc118390199]Broader Systemic Reforms Arising from the Work of the Commission

	RECOMMENDATIONS
	ACTIVITIES
	COMMITTEE/ STRUCTURE

	Strengthening the auditing system
	The AGSA has developed a detailed response plan to the work of the Commission
	Standing Committee on the Auditor-General

	Professionalization of the public administration
	All public sector legislation governing professionalization will be reviewed and, where necessary, amended to align with the National Framework towards the Implementation of Professionalization of the Public Sector.

To clarify the relationship between political authority and the institutions they oversee, the induction for new Ministers will be revisited.

Relevant sections of the Ministerial Handbook will be reformulated; and a code of conduct for special advisers will be developed.
	Portfolio Committee on Public Service and Administration
Select Committee on Transport, Public Service and Administration, Public Works and Infrastructure

Joint Rules Committee
Joint Committee on Ethics and Members’ Interests



6. [bookmark: _Toc118390200]MONITORING PARLIAMENT’S IMPLEMENTATION PLAN

To ensure that these recommendations achieve the required outcomes, it is proposed that the structures identified must report to House Chairpersons for Committees in the two Houses of Parliament, on a quarterly basis. Progress reports on those matters that relate directly to the mandates of the respective Rules Committees will be submitted to these committees on a bi-annual basis.

The parliamentary administration, led by the Secretary to Parliament, will ensure the requisite support to the respective governance structures for the successful implementation of this Plan.



7. [bookmark: _Toc117930704][bookmark: _Toc117930742][bookmark: _Toc117930805][bookmark: _Toc117930843][bookmark: _Toc117622145][bookmark: _Toc117622659][bookmark: _Toc118390201]PARLIAMENTARY REFORMS TO STRENGTHEN CARRYING OUT PARLIAMENT’S MANDATE

Apart from the recommendations made by the Commission on Parliament’s oversight work and holding the Executive to account, the various testimonies by members, witnesses, and the presiding officers at the time, have laid bare gaps in the parliamentary ecosystem.

These gaps have, wittingly or unwittingly, contributed to the conclusion arrived by the Commission, that is, despite elaborate oversight machinery spanning within departments and entities, external oversight and assurance providers, Parliament as the ultimate overseer has been found wanting in the exercise of this critical mandate.

A need for parliamentary reform to strengthen the core mandates of Parliament, particularly the oversight function is evident.  The Sixth Parliament will need to review its interpretation of the constitutional mandates.  In particular, the need to focus on how to give effect to these mandates.
Some work on this parliamentary reform has already commenced.  This includes:
7.1 	A review of the 2009 Oversight and Accountability model commenced in the 5th Parliament.  This considered which parts of the Model were implemented and which were not.
7.2	An Oversight and Accountability Programme (OAP) was developed to capture the interrelatedness and interdependencies between the core mandates of Parliament.  There were extensive engagements on the OAP with various political parties and the parliamentary administration.
7.3 	Further tools to measure the efficacy of Parliament’s oversight and public participation functions were developed in the form of a draft Accountability Index and a draft Public Involvement Index.
7.4	The development of strategic initiatives underpinning the single strategic outcome of the Sixth Parliament to increase government accountability and responsiveness, will further enhance the capacity of Parliament to operate more effectively.
7.5 	Regular engagement with Chapter 9 institutions and the reports generated by these institutions, serve to complement parliamentary oversight.  The Sixth Parliament has monitored and tracked committee consideration of these reports to ensure that maximum benefit is leveraged out of the work done by these institutions in support of the oversight mandate of Parliament.
7.6	The Organisational Review of the Parliament Administration (ORP) commenced to look at the functional support available to Committees and the Houses to execute their functions more effectively.  This ORP is at an advanced stage and will take into account the recommendations made by the Commission on the need for an Oversight and Advisory Section.
7.7	Whilst the Commission commented on Members’ capacity building, it has not made any recommendations in this regard.  Parliament, through the NA and NCOP, is seized with this matter.  In addition, the launch of the Sector Parliamentary Institute with a focus on Member and staff capacity building, has already commenced with a series of structured training programs, which we are sure to yield positive outcomes in the future.
7.8 	The import of research conducted by the structures such as the Independent Panel Assessment of Parliament chaired by Pregs Govender, the Asmal Ad hoc Committee on the review of Chapter Nine and Associated Institutions, the Independent Panel on Review of Implementation of Key Legislation, chaired by former President Kgalema Motlanthe, as well as the work done by Parliament’s Task Team on Oversight and Accountability which culminated in the development of the 2009 Oversight and Accountability Model, will be assessed.

This assessment needs to consider the extent to which Parliament ensures that there is accountability, responsiveness and openness regarding the implementation of matters enshrined but not limited to Chapter 4 and 5 of the Constitution.

7.9. Introducing qualitative indicators to measure the outcomes and impact of Parliament in terms of its core Constitutional mandate, is receiving consideration.  This will improve Parliament’s in-year and annual reporting on performance and by extension Parliament’s accountability to the public.

8. [bookmark: _Toc117628028][bookmark: _Toc118390202]CONCLUSION

Given the depth and breadth of the work emanating from the Zondo Commission’s report, including some far-reaching and complex recommendations, every effort will be made to ensure that the relevant structures are indeed provided with the requisite capacity to carry out their mandate. 
Where it is not possible to conclude tasks within the remaining time of the Sixth Parliament, proper and detailed reports and documentation will be maintained to ensure seamless continuity in the Seventh Parliament.


9. [bookmark: _Toc118390203]Annexures

9.1. [bookmark: _Toc118390204]Special Research Bulletin on Zondo Commission Report

The Parliamentary Research Unit produced a Special Bulletin on the Report of the Judicial Commission of Inquiry into State Capture, Corruption and Fraud in the Public Sector including Organs of State.  The Bulletin contains a series of papers for each Part of the Six-Part Report. These papers do not provide an analysis or an assessment of the findings or recommendations of the reports but are intended to assist Members work through and engage with the content of the Report.

The papers, in table form, extract and contextualise the recommendations made on the findings of the Commission. In most cases, detailed context is provided, alleviating the need to read the voluminous Report.  All recommendations have been cross referenced with the recommendations contained in Part 6 Volume 4.  For the most part, the wording contained in the Report is retained. Detailed referencing, to page and paragraph numbers in the Report, is provided.

The tables also identify the relevant investigatory or other body responsible for implementation of each recommendation. In addition, for each recommendation, a proposal is made as to the most appropriate sector (Parliamentary Committees) to conduct oversight and hold the Executive accountable.To access the research Bulletin, including links to the full research papers (summary tables), click on the icon below:
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Key recommendations and findings: Judicial Commission of Inquiry into State Capture Report

The papers, in table form, extract and In this Bulletin (click to go to relevant section):

contextualise the recommendations
made on the findings of the Inquiry. In
most cases, detailed context is provided,
alleviating the need to read the
voluminous Report. All recommendations

Parliamentary Oversight
Part 1: South African Airways (SAA) and SA Express

Part 1: The New Age, South African Revenue Service

have been cross referenced with the (SARS)

recommendations contained in Part 6

Volume 4. For the most part, the wording Part 1: Public Procurement
contained in the Report is retained.

Detailed referencing, to page and Part 2, Volumes 1 and 2: Transnet and Denel

paragraph numbers in the Report, is
rovided.

P Part 3, Volumes 1 - 4: Bosasa Group of Companies

The tables identify the relevant
investigatory or other body responsible Part 4, Volumes 1 and 2: Treasury, EOH and the City of
for implementation of each Johannesburg, Alexkor, Free State Asbestos Project and
recommendation. In addition, for each Free State Housing Project

recommendation, a proposal is made as

to the most appropriate sector Part 4, Volumes 3 and 4: Eskom
(Committees) to conduct oversight and
hold the Executive accountable. Part 5, Volume 1: SSA and Crime Intelligence
Research Paper: Key Findings and Part 5, Volume 2: SABC, Waterkloof and PRASA
Recommendations - Parliamentary
Oversight Part 6, Volume 1: Vrede/Estina and Closure of Accounts

This paper, provides a summary in table
form, of the key findings and

recommendations made on Part 6, Volume 2: President, Parliament and Cadres

Parliamentary Oversight. Although the

main focus in this paper is on the key

contained in Part 6 Volume 2: of State Capture-Derived Funds through Money
Parliamentary Oversight consideration is Laundering Networks; acquisition of the Optimum Coal
also given to key references to Mine; and Various Individuals and Topics

parliamentary oversight contained in
other Parts of the Report. Useful Links

To read the research paper, click here. Contributors and mandate of the PRU
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PART 1

SAA, The New Age, SARS and Public Procurement in South Africa

ﬁ Click here to go back to first page

Research Paper: Key findings and recommendations contained in Part 1
This paper provides a summary, in table form, of the recommendations in response to the findings made in respect of Part 1 for
further investigation by law enforcement agencies, with a view to possible prosecution. To read the research paper, click here.

South African Airways (SAA)

An investigation was conducted into South African Airways
SOC Limited (SAA), its subsidiary, South African Technical
SOC Limited (SAAT) as well as South African Express (Pty)
Ltd (SA Express).

According to the Commission’s Report:

e There was a steady decline in the quality and
effectiveness of governance of SAA from 2012
onwards. This poor quality and ineffectiveness developed
over the period that Ms Duduzile Myeni was the
Chairperson of SAA and her co-Board member, Ms Yakhe
Kwinana, was the Chairperson of SAAT. During both their
tenures, acts of corruption and fraud took place at SAA
and SAAT.

o Committed managers, who tried to stand up to the
increasingly unreasonable and unlawful demands of
these Board members, were slowly but surely removed
from their positions.

e The auditors appointed to SAA for the 2012 to 2016
financial years failed dismally to detect any of this
fraud and corruption. The internal audit function in SAA
was also hopelessly ineffective in identifying or limiting
these criminal acts.

e Fraud and corruption took hold in these entities not only
because there was a wholesale failure of governance
within the companies but also because, when companies
are so depleted of those who are responsible and
accountable, the conditions for state capture take hold.

e The costs of state capture do not just lie in the millions
of Rands that are lost to the taxpayer. Those costs do not
just lie in the broken careers of people who tried to resist
its stranglehold. The costs include the emotional trauma
experienced when managers at SAA were subjected to
unlawful and invasive state security vetting. The costs
include the precarious livelihoods of those who
subsequently faced joblessness because those entities
were driven into the ground. Finally, the costs lie in
Cabinet decision-making that was motivated not by what
was in the best interests of a state-owned entity but by
the personal preferences of a President.

e |nterms of SA Express, the transactions involved officials
from the North West Provincial Government, including
the Executive Council of the Province, flouting the
procurement framework in awarding SA Express a 5-year
contract to provide flights to Mahokeng and Pilanesberg
International Airport.

e By 2019, a criminal investigation was underway and
High Court litigation had been instituted. However,
despite all of these steps, by the time that the
Commission heard evidence emanating from this
investigation in June 2019, the criminal process had
not gained substantial momentum and the litigation
had not advanced matters.

Parliamentary Research Unit (PRU) | State Capture Bulletin

e The structure of the agreement entered into between SA
Express and the Transport Department proved to be an
unprecedented act orchestrated by officials of SA
Express to loot funds from the North West
Government.

e Once the funds from the North West Government had
been secured by SA Express, it introduced certain service
providers to do ground handling services at the airports,
without following any procurement processes. Those
service providers were then used to syphon public funds
to various connected individuals and organisations.

Research Paper: Key findings and
recommendations: Part 1 South African Airways
This paper provides a summary, in table form, of the
recommendations in response to the findings made in
respect of SAA.

To read the research paper, click here.

The New Age (TNA)

TNA was established by the Gupta family in June 2010 and
TNA launched the New Age newspaper in December 2010.
TNA conducted its business as a subsidiary of Oakbay
Investments (Pty) Ltd, a company owned by the Gupta family
and represented by Atul Gupta. TNA was responsible for the
print media (the New Age newspaper), while Infinity Media
(Pty) Ltd focused on the 24-hour television news channel,
ANNT7.

According to the Commission’s Report:

e Aninvestigation was conducted on the unjustified public
spending that took place between the state owned
entities of Eskom, Transnet and SAA, and the Gupta-
owned media enterprise, TNA Media (Pty) Ltd (TNA)
between 2011 and 2017.

e During this period, TNA produced The New Age
newspaper and a television show, in partnership with the
SABC, known as The New Age Business Briefings or
Breakfasts. Government departments and state owned
enterprises used scarce public resources to secure
advertising in or sponsorships with TNA that defied
logic and legal requirements.

e TNA serves as an example of the way in which state
capture took hold in South Africa. It shows the extent of
the Guptas’ influence in the public sector in South
Africa as well as the Guptas’ strategy to replace
officials not compliant with their looting scheme.

e The Commission’s investigations revealed how key role
players enabled the project of state capture to take hold
of these entities and thrive for a number of years
despite the existence of certain institutions designed
to protect our democracy including Parliament.

Page | 3
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PART 1

SAA, The New Age, SARS and Public Procurement in South Africa

ﬁ Click here to go back to first page

e The evidence before the Commission paints a picture
of a calculated strategy by the Guptas to appropriate
public funds from state-owned enterprises.

e |t was key to their efforts to have facilitators within
SOEs and government departments, such as GCIS,
who would ensure that the entities committed millions
of Rands to the TNA despite there being no discernible
value for the entities or government departments.

e Within the SOEs, the facilitators required
subordinates who would follow their instructions and
do what was necessary to ensure that the processes
for contracting were adjusted so that TNA could
benefit from these contracts.

e The adjustments included removing standard
termination clauses; providing for upfront payments;
misrepresenting the value of the contracts to
watchdog bodies like Parliament and the Public
Protector; and recasting the agreements as something
different to what they really were so that they fell
within the delegated authority of the facilitators.

e There seems to have been a significant lack of checks
and balances operating at the entities that allowed
this conduct to continue for as long as it did.

o The collusion between SARS, the Executive
(including President Zuma) and the management
consultancy Bain and Company with a planned and
co-ordinated agenda to seize and restructure SARS,
well in advance of the appointment of either Bain
or Mr Tom Moyane, the former SARS
Commissioner;

o The purging of competent top officials;

o The strategic positioning of compliant individuals;

o The restructuring and deliberate weakening of
institutional functions, and

o The climate of fear and bullying.

o The Nugent Commission focused on irregularities at
SARS while the Zondo Commission focused on state
capture of public entities, including SARS. In the
absence of any judicial review of the Nugent
Commission, this Report accepts that the actual findings
will stand and no evidence in contradiction of any such
findings can be accepted.

Research Paper: Key findings and
recommendations: Part 1 The New Age
This paper provides a summary, in table form, of the
recommendations in response to the findings made in
respect of The New Age.

To read the research paper, click here.

Research Paper: Key findings and
recommendations: Part 1 SARS
This paper provides a summary, in table form, of the
recommendations in response to the findings made in
respect of SARS.
To read the research paper, click here.

South African Revenue Service (SARS)

The South African Revenue Service is the revenue service of
the South African Government. It is mandated to collect
revenue and ensure compliance with tax and customs
legislation.

According to the Commission’s Report:

e The SARS evidence is a clear example of how the
private sector colluded with the Executive, including
President Zuma, to capture an institution that was
highly regarded internationally and render it
ineffective.

¢ SARS investigatory and enforcement capacity
presented a hurdle to those involved in organised
crime, and was, therefore, a target for those engaged in
state capture. The involvement of the media, in
perpetuating false narratives which discredited targeted
people as well as providing grounds for their removal
was a notable feature of the evidence led in the capture
of SARS.

e SARS offers one of the clearest demonstrations of
state capture as observed in other SOEs and state
institutions. Reference can be made to the following
features:

Parliamentary Research Unit (PRU) | State Capture Bulletin

Public Procurement in SA

One of the reasons for the establishment of the Commission
was to enquire into the working of public procurement in
South Africa following widespread concerns that the system
was rife with corruption. The Government is the single
biggest procurer of goods and services in the country. The
public procurement system must operate in a way which
advances the national interest. It must do so in accordance
with a system that is fair, equitable, transparent, competitive
and effective. International experience suggests that of all
Government activities, public procurement is one of the most
vulnerable to fraud and corruption.

This Chapter of the Commission’s Report:

. Identifies the patterns of corruption which have been
shown to exist in each stage and at every level of
the procurement cycle, calls attention to the
associated collapse of governance in state
departments as well as in state owned enterprises
(SOEs), and points to structural weaknesses in the
design and implementation of procurement, which
facilitates corruption.

. Provides a review of the procurement cycle as a
whole in order to identify the points of systemic
weaknesses, which contributed to the growth and
spread of corruption.

° Provides examples to illustrate:

o  The use of political influence for malign
purposes;

o  The appointment of pliable officials to oversee
the improper grant of tenders or contracts;

o  The bullying or replacement of officials who
objected to irregular practices;

Page | 4
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PART 1
SAA, The New Age, SARS and Public

Procurement in SA
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o The diversion of money, being the proceeds of
crime to the benefit of the ANC;

o  The collapse of governance in SOEs;

o Alack of transparency and the growth of a
culture of impunity;

o  The ineffectual nature of oversight and the
absence of proper monitoring;

o The absence of consequences, the readiness in
which the implicated private sector entities
initiated or participated in corrupt arrangement
and the absence of any internal safeguards in the
corporate structures.

e  The Chapter recommends remedial measures to curb
irregularities and the corrupt manipulation of the
procurement system.

Research Paper: Key findings and
recommendations: Part 1 Public Procurement
This paper provides a summary, in table form, of the
recommendations in response to the findings made

in respect of public procurement in South Africa.
To read the research paper, click here.

On 24 June 2022, the Speaker of the National Assembly
received a letter from the President that states that the
full Report of the Commission will be submitted to
Parliament, together with an indication of his intention
on the implementation of the Commission’s
recommendations by no later than 22 October 2022.
ATC No. 100-2022, dated 01 July 2022.

NOTE: Chief Justice Zondo has submitted a court
application for corrections to some of the Volumes in
Part 6, specifically to provide for; (i) the inclusion of the
testimony of two additional witnesses and (ii) “certain
wrong figures” that appear as reflecting funds diverted
to the Gupta enterprise through local and international
money-laundering networks. In response, the
Presidency has stated that this may impact its ability to
meet the deadline of 22 October 2022 to report to
Parliament.

Parliamentary Research Unit (PRU) | State Capture Bulletin

PARLIAMENTARY
P[lG MONITORING GROUP

STATE CAPTURE

Timeline
NOVEMBER 2017

Former Public Protector Adv.
Thuli Madonsela
recommended that Former
President Zuma should appoint
a commission of inquiry into
state capture

JANUARY 2018

The commission was formally
established to begin its
investigations

AUGUST 2018

First hearing took place

DECEMBER 2021

Final hearing took place after
receiving eight extensions

JUNE 2022

Final reports were published
and handed over to President
Ramaphosa by the Chief
Justice (Reports 5 and 6)
Report 1 published 4 January 2022.
Report 2 published 1 February 2022.
Report 3 published 1 March 2022.
Report 4 published 29 April 2022
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Numbers
PAGE NUMBERS
5437
MONEY SPENT
1 Billion +

HEARING DAYS
430

NUMBER OF EXTENSIONS
8

TOTAL NUMBER OF
REPORTS/VOLUMES

6 reports divided into 16
volumes

Part 1
Part 2: 2 volumes
Part 3: 4 volumes
Part 4: 4 volumes
Part 5: 2 volumes
Part 6: 4 volumes

Source: Parliamentary Monitoring Group (PMG)

Chief Justice Zondo hands the final Report of the

Judicial Commission of Inquiry on allegations of
State Capture to President Ramaphosa

Source: State Capture Commission
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PART 2 (VOLUMES 1 - 2)

Transnet and Denel
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Research Paper: Recommendations: Part 2 (Vol.1 and 2): Transnet and Denel
This paper provides a summary, in table form, of the recommendations in response to the findings made in respect of
Transnet and Denel Part 2 (Vol. 1-2) for further investigation by law enforcements agencies, with a view to possible
prosecution. To read the research paper, click here.

Transnet

Transnet is the proprietor of all rail, ports and pipelines in
South Africa. Its principle objective is the optimal
development of the freight system. In the period between
2010 and 2018 Transnet was involved in major procurement
of locomotives, network services and infrastructure
expansion.

According to the Commission’s Report:

e The evidence established convincingly that state
capture occurred at Transnet in the period between
2009 and 2018. In many ways, Transnet can be
considered to have been the Gupta’s pilot project at
capturing a State Owned Enterprise.

e Transnet became a primary site of state capture. This
was accomplished primarily through the Gupta
racketeering enterprise and those associated with it who
engaged in a pattern of racketeering activity.

e State capture at Transnet involved a systematic scheme
of securing illicit and corrupt influence or control over
decision making.

e Transnet contracts to the value of approximately
R41.204 billion were irregularly awarded for the
benefit of entities linked to the Gupta family. This
amount represents 72.21% of the total state payments
in respect of contracts tainted by State capture.

e The Report notes political interference in key
appointments, manipulation of procurement practices;
collapse of governance; concentration of power in the
hands of a few individuals and the side-lining of
Transnet’s own internal specialist expertise and
capacity.

e Procurement has a legjitimate transformation role to play
in South Africa. The ideals of empowerment were
grossly manipulated and abused to advance the
interests of a few individuals. There was an abject and
deliberate failure to ensure that businesses owned,
particularly by previously disadvantaged South Africans,
benefited from Transnet’s massive procurement
contracts.

Denel

Denel was established in 1992 following an agreement
between the Minister of Public Enterprises, the Minister of
Defence, the Armaments Corporation of South Africa
(Armscor) and Denel (Pty) Ltd. Denel is a manufacturer of
military equipment. In 2011 a new Board of Denel was
appointed. From a loss making situation from 2005-2010,
Denel showed a profit from 2011-2015. In 2015 the Denel
group was both solvent and liquid.

The Commission Report concludes that:

e Denel must have appeared an attractive target for
capture. It was showing a profit, had been given a clean
audit and was praised by the Minister.

e The first step was to remove the control of Denel from
the hands of a competent and honest Board.

e Suspensions by the 2015 Board of key executives in
Denel was to remove an obstacle from the path of the
Guptas.

e The entry of Mr Essa (a Gupta associate) and the Guptas
into VR Laser, the former premier supplier of steel
armour plate within South Africa, was conceived for the
purpose of using VR Laser as a vehicle to achieve the
capture of Denel. The Guptas were not prepared to
compete for Denel’s business.

e The reputational damage which Denel suffered from its
capture and the fact that control of Denel passed into
unscrupulous hands was enormous. The evidence shows
that rebuilding Denel will take a long time. That is if
Denel does not go under. Denel has been reported as
facing liquidation and having trouble paying its
employees.

Research Paper: Executive Summary Part 2 (Vol.1):
Transnet
This paper provides an executive summary of Part 2 (Vol.
1). To read the research paper, click here.

Research Paper: Key findings and
recommendations: Transnet
This paper provides a summary, in table form, of all the key
findings and recommendations contained in Part 2 (Vol.1)
pertaining to Transnet. The table provides a context to each
recommendation and highlights the relevant Parliamentary
sector required to oversee implementation of these
recommendations. To read the research paper, click here.

Research Paper: Executive Summary Part 2 (Vol.2):
Denel
This paper provides an executive summary of Part 2 (Vol.
2). To read the research paper, click here.

Research Paper: Key findings and
recommendations: Denel

This paper provides a summary, in table form, of all the

key findings and recommendations contained in Part 2
(Vol.2) pertaining to Denel. The table provides a context to

each recommendation and highlights the relevant
Parliamentary sector required to oversee implementation
of these recommendations. To read the research paper,
click here.
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Research Paper: Recommendations: Part 3 (Vol. 1-4): Bosasa
This paper provides a summary, in table form, of all the recommendations contained in Part 3 (Vol.1-4) pertaining to Bosasa.
The table provides a context to each recommendation and highlights the relevant Parliamentary sector required to oversee
implementation of these recommendations. To read the research paper, click here.

BOSASA Group of Companies

The Commission’s investigations and findings in respect of
Bosasa reveal that:

e Bosasa was a business organisation that was heavily
invested in securing tenders from Government
departments and organs of state. Bosasa’s primary
mechanism in attempting to influence functionaries,
public officials and public office bearers was the
payment of cash bribes. This was no doubt aimed at
developing a corrupt form of loyalty to Bosasa.

e However, the attempts to influence through inducement
or gain were not confined to cash payments. Bosasa
built houses, provided furnishings, installed home
security systems, purchased motor vehicles, bought
gifts and paid for travel and accommodation.

e Bosasa (and the Watson family) established a
reasonably well-organised network of well-placed, well-
connected and powerful people whose loyalty was
secured with financial and other material incentives and
bribes.

e The balance of evidence overwhelmingly establishes
that Bosasa, its directors and some of the employees,
along with persons and entities associated with it were
involved, on an industrial scale, in attempts to
influence, through inducement or gain, members of the
National Executive and office bearers and functionaries
of, or employed by, state institutions and organs of
state.

e Members of the National Executive, public officials
and functionaries of various organs of state
influenced the award of tenders to benefit
themselves, their families or entities in which they
held a personal interest. There was massive corruption
in the awarding of tenders and contracts to Bosasa and
its affiliates.

¢ Itis estimated that the aggregate value of contracts
awarded to the Bosasa group by various public
departments and entities between 2000 and 2016 to
be at least R2.37 billion and approximately R75.7
million was paid out in bribes.

e The evidence reveals that there was widespread
corruption in the awarding of contracts and tenders to
Bosasa and its associated business entities or
organisations by Government departments, SOEs,
agencies and entities. Corruption was central to
Bosasa’s business model. Where contracts were not
awarded as a result of corruption, corruption would
creep in once they had been awarded to ensure their
retention and their extension or renewal. These
contracts spanned at least a 17-year period.

e Bosasa’s tenders/contracts included those with SASOL,
South African Post Office, Airport Company South
Africa, the Departments of Correctional Services,
Justice and Constitutional Development, Home
Affairs, Education, Social Development and Transport,
the Department of Health in the Mpumalanga
Provincial Government; and contracts at Municipal
Level.
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The evidence also revealed:

o What was done in order to ensure that investigations
by law enforcement agencies against Bosasa either
got nowhere or that Bosasa and its Directors and
officials were not prosecuted, even when
investigations were conducted and finalised.

e That the state may have received some value for money
in certain contracts but not in others. Moreover, the
relationship with Bosasa had significant longer term
economic consequences, for example the budgetary
impact of outsourcing and inflated pricing, particularly
on a department such as the Department of
Correctional Services.

e That Bosasa did not have broad based black economic
empowerment in its companies. This is directly
antithetical to the existing legislative framework and
Government policy, which seeks to facilitate access to
economic opportunities, particularly for those previously
disadvantaged by apartheid policies and laws.

e Tax evasion, including a failure to declare income and
false invoicing.

o That Bosasa also provided extensive funding of ‘war
rooms’ during certain election periods in an apparent
effort to influence senior government officials.

e The intimidation of journalists.

e Sidelining of those public servants within the system
that tried to stand against the corrupt activities of
Bosasa and its enablers and facilitators.

Research Paper: Executive Summary Part 3
(Vol.1 -4): Bosasa
This paper provides an executive summary of Part 3 (Vol.1-
4). To read the research paper, click here.

Research Paper: Key findings and recommendations
(Justice and NPA): Bosasa

This paper provides a summary, in table form, of all the key

findings and recommendations contained in Part 3 (Vol.1-4)

pertaining to the Department of Justice and Constitutional
Development and the National Prosecuting Authority, in

terms of implicated officials within these departments. The
table provides a context to each recommendation and
highlights the relevant Parliamentary sector required to
oversee implementation of these recommendations. To

read the research paper, click here.

Research Paper: Key findings and recommendations
(Correctional Services): Bosasa
This paper provides a summary, in table form, of all the key
findings and recommendations contained in Part 3 (Vol.1-4)
pertaining to the Department of Correctional Services, in
terms of implicated officials and others. The table provides
a context to each recommendation and highlights the
relevant Parliamentary sector required to oversee
implementation of these recommendations.
To read the research paper, click here.
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Research Paper: Executive Summary: Part 4 (Vol. 1- 4): National Treasury, EOH and the City of JHB, Alexkor, Free

State Asbestos Project, Free State Housing Project and Eskom

This paper provides an executive summary of Part 4 (Volumes 1-4) pertaining to National Treasury, EOH and the City of JHB,

Alexkor, Free State Asbestos Project, Free State Housing Project and Eskom. To read the research paper, click here.

The Attempted Capture of National
Treasury

National Treasury neatly fell into the wrong hands,
particularly during the difficult four days in December
2015 following Minister Nene's dismissal and Mr Des
Van Rooyen's appointment as Minister of Finance. Mr
Van Rooyen, (and his two Gupta affiliated advisors) Mr
Bobat and Mr Whitley were already inside the country's
National Treasury. Mr Bobat and Mr Whitley had begun to
send National Treasury's confidential documents to the
Gupta’s and their associates outside of National
Treasury.

It is almost a miracle that National Treasury was saved
from the tentacles of the Guptas.

The Report makes a specific recommendation for
further investigation by law enforcement agencies.

EOH and the City of Johannesburg

The Commission focused on contracts awarded between

EOH and the City of Johannesburg.

Recurrent features of the irregular procurement in which

EOH was involved, included:

o The over invoicing of public sector clients and
inflation of prices.

o Politically connected intermediaries as conduits for
kickbacks.

o Substantial payments to sub-contractors who
appeared to have performed no material work on
contracts.

The Report recommends a number of matters for

further investigation by law enforcement agencies and

prosecution by the NPA.

Alexkor

Scarlet Sky Investments (SSI) was appointed in 2015, by a
joint venture between Alexkor and the Richtersveld
community, called the Pooling and Sharing Joint Venture
(PSJV), to market and sell diamonds.

The Commission identified significant irregularities with
the appointment of SSI. SSI was a dormant company
with no diamond licence or track record in the diamond
industry. The evidence reveals that SSI had links to the
Gupta enterprise.

The Commission investigators established that the key
executives and senior employees of Alexkor and the PSJV
had links or contacts with the associates of the Gupta
enterprise.

The Commission identified possible contraventions of
the Diamonds Act and Companies Act and its
recommendations include further investigations by law
enforcement agencies and prosecutions by the NPA.

Parliamentary Research Unit (PRU) | State Capture Bulletin

Free State Asbestos Project Debacle

e The purpose of the project was for the eradication of
asbestos from the roofs of houses provided by the Free
State Provincial Government. The houses were mostly
those that belonged to or were occupied by poor people.

e The conceptualisation and implementation of this
project suggest that it was a considerable scam from its
inception.

e This contract was not entered into in a regular or lawful
manner. After receiving an unsolicited proposal, the
Provincial Department of Human Settlements gave the job
to Blackhead Consulting/Diamond Hill Trading Joint
Venture, without following any competitive bidding
processes.

¢ The project failed to provide any benefit to any resident
of the province other than two businessmen and certain
high ranking Government officials.

e For actual costs of perhaps R15 million on the Asbestos
Project, the Department handed over R230 million of
taxpayer’'s money and was prepared to pay R255 million.
Profits were pocketed by all concerned.

¢ The Report makes a number of recommendations
including for various legislative amendments, recovery
of monies, as well as further investigation by law
enforcement agencies and prosecution by the NPA.

Free State R1 Billion Housing Project
Debacle

e [n 2010/11 the Free State Province was supposed to
build thousands of low cost houses. However, most of
these houses were not built.

e The Province spent over R500 million by giving more
than 100 contractors advance payments before any
work was done. None of the contractors were appointed
as a result of a competitive bidding process.

¢ There was ultimately a significant loss and wastage
of public funds to the detriment of the poor sector of
the Free State community meant to benefit from
those funds.

e There was no timeous intervention on the part of the
authorities of the Free State government, including the
Premier, to prevent or curtail such misappropriation of
funds.

e The Report makes a number of recommendations
including recovery of monies and further
investigations by law enforcement agencies.

Research Paper: Findings and recommendations: Part 4
(Vol. 1 and 2): National Treasury, EOH and the City of JHB,
Alexkor, Free State Asbestos Project, Free State Housing

Project on next page. —_ >
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PART 4 (VOLUMES 1 - 2)

The attempt to Capture National Treasury,
EOH and the City of Johannesburg, Alexkor,
Free State Asbestos Project and Free State

Housing Project

Research Paper: Findings and recommendations:
Part 4 (Vol. 1 and 2): National Treasury, EOH and the
City of JHB, Alexkor, Free State Asbestos Project,

Free State Housing Project
This paper provides a summary, in table form, of all the

general recommendations contained in Part 4 (Vol.1-2) The

table provides a context to each recommendation and

highlights the relevant Parliamentary sector required to

oversee implementation of these recommendations. To
read the research paper, click here.

The Capture of Eskom

PART 4 (VOLUME 3 - 4)
Eskom

Eskom is South Africa main power utility. Much of the
woes in which Eskom finds itself stem from
corruption perpetrated by Eskom’s own executives
and managers in the field of procurement.

The evidence proves a scheme by the Guptas to
capture Eskom, install the Guptas' selected
candidates in positions of strategic importance within
Eskom as members of the Board, the committees of
the Board and executives at Eskom so as to then be
able to divert Eskom’s financial resources to
themselves, their entities and their associates.

The President of the country, Mr Jacob Zuma, and
Minister of Public Enterprises (at the time) Ms Lynne
Brown were manipulating the situation at Eskom to
advance the business interests of the Guptas. It is
apparent that Ms Lynne Brown stuffed the Denel Board
and the Eskom Board with many Gupta associates.
South Africans thought that the Government was in
control of Eskom but it was not. It had relinquished
control to the Guptas and those people the Guptas
wanted.

Messrs Molefe, Koko and Singh were Gupta agents who
were prepared to do the Guptas' bidding when required
to do so.

In total, R14.7 billion of Eskom’s contracts are
calculated to have been afflicted by State Capture,
according to the Flow of Funds’ investigation.

The Report identifies: evidence of various
contraventions of the PFMA; potentially corrupt
activities; fraud; theft; and money laundering; and the
failure by the Portfolio Committee on Public Enterprises
to hold the Board, the Minister and the Cabinet
accountable for what was happening at Eskom.

Research Paper: Findings and recommendations:
Part 4 (Vol. 3 and 4): Eskom

This paper provides a summary, in table form, of all the

general recommendations contained in Part 4 (Vol.3-4)

pertaining to Eskom. The table provides a context to each
recommendation and highlights the relevant Parliamentary

sector required to oversee implementation of these

recommendations. To read the research paper, click here.
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PART 5 (VOLUME 1)
SSA and Crime Intelligence

State Security Agency (SSA)

The SSA evidence has shown how vulnerabilities in the
regulatory framework make the intelligence services
especially susceptible to abuse for improper political and
personal gain.

The SSA evidence highlights the critical role of
oversight bodies mandated by the Constitution,
including: The Inspector-General of Intelligence (1Gl);
the Joint Standing Committee on Intelligence (JSCI);
and the Auditor-General of South Africa (AGSA).

The evidence suggests that this Commission may not in
fact have been necessary if the SSA had detected, fully
investigated and countered state capture as a threat to
our constitutional order when the symptoms of state
capture first appeared.

The evidence has shown that there was a centralisation
of authority and a restructuring of the SSA, while officially
sanctioned processes were transgressed, side-lined or
simply ignored. Together with the failure of oversight
mechanisms, this paved the way for the carrying out of
intelligence operations which were clearly illegal.

There is a discernible pattern that investigations into

wrongdoing at the SSA are interfered with and
eventually stopped. Alternatively, they continued until
completion but are never acted upon and the findings
remain recommendations which are never implemented.

The JSCI failed to properly perform its oversight duty in

respect of the SSA.

The Commission made various recommendations,

including: that the role played by Mr Thulani Dlomo, Mr
David Mahlobo, Mr Arthur Fraser and other people
involved in the withdrawal, handling and distribution of
SSA's money, should be looked into by the law
enforcement agencies and Parliament should exercise its
oversight role properly and fully.

Crime Intelligence

The Commission considered the Criminal Intelligence (Cl)
unit, a unit within the South African Police Services
(SAPS) and the Secret Services Account, a financial
account administered from within the Cl. The evidence
revealed massive corruption and theft of public funds.
For an extended period, corruption, nepotism, theft and
fraud, particularly in relation to the Secret Service
Account administered by Crime Intelligence, was
conducted on such a scale that it can justly be
described as looting.

Where secret state funds fall under the control of
scoundrels, as the present case makes clear, only strong
oversight institutions can protect the public against the
harm that such scoundrels can inflict.

The Commission made various recommendations,
including: The IGl and AG be given access to relevant
SSA records and to the secret accounts referred to in this
Report as may be lawful and any investigations into
corrupt conduct within Cl continue without any
obstruction and receive the appropriate support from all
units within SAPS.

Research Papers on Part 5 (Vol. 1): on next page.
—
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The Passenger Rail Agency of South

Africa (PRASA)

Research Paper: Executive Summary of Part 5 (Vol.
1): SSA and Crime Intelligence e A pattern developed at PRASA that allowed influential
individuals and/or entities in which they or their
family members had an interest to benefit unduly,
especially in respect of the procurement of goods and
services.

o When a few men and women tried to resist this and
insist on compliance with the law or doing the right
things, they were unfairly suspended or dismissed or
their lives were made difficult. People who wielded
public power, whether as leaders of the ruling party,

This paper provides an executive summary of Part 5 (Vol.
1). To read the research paper, click here.

Research Paper: Key findings and
recommendations: SSA and Crime Intelligence
This paper provides a summary, in table form, of all the
key findings and recommendations contained in Part 5
(Vol. 1) pertaining to the Secret Service Agency (SSA) and
Crime Intelligence The table provides a context to each

Parliamentary sector required to oversee implementation

recommendation and highlights the relevant

of these recommendations.
To read the research paper, click here.

PART 5 (VOLUME 2): SABC, Waterkloof

Landing and PRASA

The South African Broadcasting
Corporation (SABC)

The Commission found that the contract between the
SABC and TNA Media (Pty) Ltd on the TNA Breakfast
Briefings was irregular and was created for the benefit
of TNA media and/or the members of the Gupta family
to the detriment of the mandate that the SABC has
towards the public.

The Commission made various recommendations,
including around the abuse of office by the former
Minister of Communications, Ms Faith Muthumbi and
former President Zuma; as well as recommendations for
the recovery of funds (from the assets held by the Gupta
family, and from Mr Hlaudi Motsoeneng); and further
investigations with a view to possible criminal
prosecution of Mr Motsoeneng and Ms Lulama
Mokhobo.

The Waterkloof Landing

No recommendations are made with regard to the
Waterkloof Air Force Base landing.

However, the report notes that the Waterkloof saga, for
which Ambassader Koloane was responsible, has
served to starkly demonstrate to the media and the
wider public the scandalous influence that the Guptas
exercised in the highest office in the Republic and how
they shamelessly flaunted it.

Parliamentary Research Unit (PRU) | State Capture Bulletin

Cabinet Ministers, Members of Parliament or
members of law enforcement agencies were
obstructive, refused to assist or simply stood by when
there was a duty, whether constitutional, legal or
moral, to actively assist the Board.

e The Report is scathing in its criticism on the lack of
progress by the DPCI in the investigations of criminal
complaints laid many years ago by PRASA.

e The Report found that Parliament failed to hold the
Executive to account and allowed it to punish a Board
that sought to fight corruption and maladministration.
The Report recommends that Parliament introduces
mechanisms to prevent abuse of power by the
Executive. The Report also found that Members of the
Portfolio Committee on Transport have hardly covered
themselves in glory in their handling of PRASA related
matters.

e The Report also recommends the establishment of a
special commission of inquiry to examine, why PRASA
was allowed to slide into almost total ruin, who should
be held responsible and who could have benefited from
that unacceptable state of affairs.

Research Paper: Executive Summary Part 5 (Vol.
2): SABC, Waterkloof landing, PRASA

This paper provides an executive summary of Part 5 (Vol.
2). To read the research paper, click here.

Research Paper: Key findings and
recommendations: SABC, Waterkloof landing,
PRASA
This paper provides a summary, in table form, of all the
key findings and recommendations contained in Part 5
(Vol. 2) pertaining to the SABC, Waterkloof landing and
PRASA. The table provides a context to each
recommendation and highlights the relevant
Parliamentary sector required to oversee implementation
of these recommendations.

To read the research paper, click here.
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Vrede Dairy Project/Estina and Closure of the Bank Accounts of Gupta Companies
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Note: Chief Justice Zondo has submitted a court application for corrections to some of the Volumes in Part 6,
specifically to provide for; (i) the inclusion of the testimony of two additional witnesses and (ii) “certain wrong
figures” that appear as reflecting funds diverted to the Gupta enterprise through local and international money-
laundering networks. In response, the Presidency stated that this may impact its ability to meet the deadline of 22
October 2022 to report to Parliament.

Vrede/Estina

e A key deliverable for the Vrede Dairy Project in the
Free State Province was to introduce a model of using
local farmers to farm dairy cows, process their milk and
sell milk products into the provincial and national dairy
products market. This objective was to be achieved
with the empowerment of local Black farmers from the
Memel and Vrede areas. The promise made to those
farmers was never realised.

e A company named Estina was appointed as the
implementing agent for the Vrede Dairy Project without
the Supply Chain Management processes being
followed. Estina had no experience whatsoever in
farming.

¢ The project was a complete disaster and the total
disbursed to Estina was R280 million of taxpayers'
money by the time the agreement was cancelled.
Furthermore, the monies that were paid to Estina
were then paid to entities belonging to, or related
with the Gupta family.

e Those involved collaborated and colluded in
siphoning and channelling public coffers to an
incompetent entity without a shred of accountability.

o There must be consequences for people who fail to
do their job. Otherwise, this corruption and these
acts of state capture are going to continue forever to
the detriment of the country and all people.

e The Report makes specific recommendations including
for further investigations by law enforcement agencies
and prosecutions of various individuals by the NPA and
the recovery of funds.

Research Paper: Executive Summary: Part 6 (Vol.
1): Vrede/Estina and Closure of Accounts
This paper provides an executive summary of Part 6 (Vol. 1)
To read the research paper, click here.

Research Paper: General recommendations:
Vrede/Estina and Closure of Accounts
This paper provides a summary, in table form, of all the
recommendations contained in Part 6 (Vol. 1) pertaining to
Vrede/Estina and Closure of Accounts. The table provides a
context to each recommendation and highlights the
relevant Parliamentary sector required to oversee
implementation of these recommendations.
To read the research paper, click here.
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Closure of bank accounts of Gupta
Companies

e In 2015 and 2016 four banks closed the bank accounts
of companies owned or controlled by or linked to the
Gupta family.

e ltis clear beyond any reasonable doubt that the Guptas,
and their politically connected enablers, had embarked
on a coordinated campaign to loot the South African
state coffers and, until the banks stopped them from
doing so, were using the banks as their vehicles for this
purpose. It is equally clear that, when this looting became
notorious in the public sphere, the banks were obliged by
law to act against the Guptas and did so for that reason.

e The banks should, therefore, not be criticised for acting
against the Guptas. If anything, the three banks which
delayed their closure decisions until April 2016 might
have been interrogated as to why it had taken them so
long to act.

e The Inter-Ministerial Task Team improperly intervened in
the matter of the closing of the bank facilities of the
Gupta owned companies to advance the cause of the
Guptas.

¢ President Zuma and Mr Zwane misused their public
power in an attempt to achieve a benefit for the Guptas.
This conduct on the part of Mr Zuma and Mr Zwane ought
to be deplored and condemned both as a violation of the
powers vested in them by the Constitution and as a
breach of the Executive Ethics Code.

e The Report makes a specific recommendation that
relevant existing legislation governing banks be amended
to introduce a requirement of fairness or new legislation
be enacted.
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State Capture Defined

Corruption may be part of state capture but state
capture is more than that. State capture, at least in
theory, concerns a network of relationships, both inside
and outside government, whose objective is to ensure
the exercise of undue influence over decision-making in
government and organs of the state, for private and
unlawful gain.

Procurement is often a focus for state capture as public
procurement can be a major source of economic rents
for firms closely tied to politicians and political parties.
State-Owned Enterprises are used to cement the ties
between politicians and private actors. They are often
critical transmission mechanisms through which state
capture occurs.

The crucial point about state capture is the combination of
corrupt and unlawful actions that subvert the entire
democratic political system. At root, state capture is a
manifestation of a conflict of interest. Private individuals or
firms seek to engage politicians and public sector actors
through the provision of private benefits to shape public
decisions in their interests.

Much of the evidence presented to the Commission
indicates that state capture in the South African context
evolved as a project by which a relatively small group of
actors, together with their network of collaborators
inside and outside of the state, conspired systematically
(criminally and in defiance of the Constitution) to
redirect resources from the state for their own gain. This
was facilitated by a deliberate effort to exploit or weaken
key state institutions and public entities, but also including
law enforcement institutions and the intelligence services.

President Matamela Cyril Ramaphosa’s
Evidence

President Ramaphosa has conceded the existence of
corruption, the existence of state capture, and the role of
the ANC therein. He has conceded not only that there has
been corruption, but that it is both continuing and
pervasive, in government and in the party.

President Ramaphosa spoke of what he referred to as
contestation about the meaning of State Capture as a
concept. It is difficult to understand how contestations
about the nature of State Capture would have prevented
the ANC from investigating or taking action in regard to
some very straight-forward allegations concerning
corruption and fraud. Nor was it made clear how this
contestation or debate was able to prevent the party, or
party structures, from acting on these allegations for over
five years.

In the Commissions view, if President Ramaphosa had
spoken out - and he did not need to have been
confrontational - and spoken out firmly against state and
wrongdoing, and President Zuma fired him, that stance
could have given hope to a lot of other members of the
Cabinet who may have been looking for someone to lead in
this regard.
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The Role of the Ruling Party

e Understanding the role of the African National Congress
(“ANC”) is vital to understanding State Capture in South
Africa. It has been the only governing party since the
advent of democracy in South Africa in 1994, and
specifically during the years under review.

o The evidence shows that there was a determined
resistance and unwillingness on the part of the ANC in
Parliament for Parliament to investigate and exercise
oversight in relation to allegations of state capture.

e The recurring theme is that the ANC prioritises its own
survival and strength over the interests of the country.
The Constitutional framework - including Members of
Parliament's (MPs) oaths of office - does not allow
MPs to vote according to the party's wishes if they
believed that to do so would be against the interests
of the people of South Africa.

e The runaway vehicle" of state capture, as President
Ramaphosa put it, did cause untold harm. A vast
amount of damage to the country's institutions and
fiscus was already done by the time the party decided
to initiate Parliamentary enquiries, and later on
decided to recall its President Mr Zuma. The evidence
here is unequivocal.

e What needs to be said about the ANC and its
contribution to state capture is that it opposed
proposals by opposition parties for Parliament to
establish public inquiries to investigate allegations of
corruption and wrong doing by the Guptas and yet it did
not itself make any investigations because it said it did
not have capacity to investigate the allegations against
President Zuma and the Guptas. In that way the Guptas
continued to pursue state capture to the detriment of
the people of South Africa. If the ANC had not opposed
the establishment of those inquiries, the Guptas'
agenda of state capture could have been stopped and
South Africa might not have lost the billions of Rands
that it lost.

Research Paper: Executive Summary Part 6 (Vol. 2)
This paper provides an executive summary of Part 6 (Vol.
2). To read the research paper, click here.

Research Paper: Key findings and recommendations:
State Capture defined, the President’s evidence,
the role of the ruling party and parliamentary
oversight.

This paper provides a summary, in table form, of all the
key findings and recommendations contained in Part 6
(Vol. 2). The table provides a context to each
recommendation and highlights the relevant Parliamentary
sector required to oversee implementation of these
recommendations.

To read the research paper, click here.
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Parliamentary Oversight

Parliament is clearly not obliged to investigate or
enquire into every allegation of public sector corruption
or every allegation of malfeasance within the executive
branch of Government, particularly where the evidence
is scant. However, Parliament does have obligations
under the Constitution to scrutinize and oversee
executive action, to maintain oversight of the exercise of
the national executive authority and to ensure all
executive organs of state are accountable to it.
Allegations of state capture and or improper influence
by the Gupta brothers have long been in the public
domain. Some degree of effective Parliamentary
oversight in relation to such allegations commenced in
about mid-2017. Before that, the record is disturbing.
Even after mid-2017 the Parliamentary oversight record
was patchy.

No Parliamentary inquiry into the allegations of
improper Gupta influence took place in 2013, or
indeed before mid-2017. It is difficult to accept that
Members of Parliament did not yet have sufficient
cause to probe the veracity of the allegations of
improper Gupta influence by 2013, at the latest.
Widely publicized allegations of state capture came to
a head in early 2016; but the ANC was unwilling to
support requests by opposition parties for a Portfolio
Committee or an ad hoc committee to inquire into those
allegations. The fact that these allegations had been
referred to the South African Police Service or Chapter
Nine institutions does not excuse Parliament’s
inaction.

Members of Parliament are bound by their oath of office
or affirmation to be faithful to the Republic and obey,
respect and uphold the Constitution and all other laws
of the Republic. Leaving it exclusively to other
agencies to investigate and, if necessary to take
action regarding these allegations at this time was
not in the Commission’s view consistent with
Parliament’s responsibilities.

The all too frequent failure of the Executive to
implement recommendations in Parliamentary reports is
attributable to a lack of political will by the Executive to
address the problems identified. That Parliament failed
to compel the Executive to address the problems
identified in its reports suggests similar lack of
political will on its part.

The Report made a range of recommendations to
improve parliamentary oversight which included: a
Parliamentary Committee to exercise oversight over the
President; ensuring adequate funding for Portfolio
Committees; the need for a Parliamentary mechanism to
track and monitor; enhancing Parliaments role in key
appointment processes; and developing specialized
Committees to deal with issues that cut across
Departments and Ministries.
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Public Funds Diverted to the Gupta
Enterprise

e From at least 2011 onwards, Government departments
and State Owned Enterprises (SOE’s) were targeted for
capture by the Gupta Enterprise. This led to the awarding
of a vast array of contracts and the payment of billions of
rand to entities paying kickbacks to, or controlled by, the
Gupta Enterprise.

e A wide range of organs of state experienced the impact of
State Capture, but the financial effect was focused on
Transnet and Eskom who together, account for more
than 97% of all the expenditure tainted by State
Capture. The Commission calculated an aggregate
amount of R57.26 billion as the total payments made to
contractors in contracts with the state in which the Gupta
Enterprise was involved in State Capture activities.

o Of the 8 categories of losses defined by the Commission
it has been able to quantify only one category with some
accuracy - the kickbacks. Which the Commission has
determined had a total known value of R8.14 billion.

e The Commission has not attempted to quantify the other
seven categories of loss. So the Report does not purport
to quantify the total loss suffered to the State as a
result of Gupta related state capture. It can safely be
predicted, however, that this amount would far
exceed the amount of R15.54 billion that was paid
directly or indirectly from public funds to entities
forming part of the Gupta Enterprise.

Dissipation of State Capture-Derived Funds
through Money Laundering Networks

e The Gupta enterprise used a range of different money
laundering networks to dissipate the funds it generated
from State Capture.

e To begin with the Gupta Enterprise externalised its State
Capture profits with simple money laundering devices.
From around 2013, the Gupta Enterprise started to use
sophisticated domestic and international money
laundering to move its proceeds of crimes against the
South African state.

e The act of tracing State Capture funds has led to the
identification of 12 companies that performed the
function of onshore-offshore bridges for established
money laundering networks in South Africa. The volume
of funds leaving South Africa through these routes is
extremely alarming.
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A large number of the onshore-offshore bridges were
identified by the South African Reserve Bank (SARB) and
subject to seizure orders. However, the NPA does not
appear to have instituted any money laundering
prosecutions arising out of the SARB investigations.

If money laundering is to be brought under control in
South Africa, it is essential that those controlling and
participating in the domestic money laundering
networks in South Africa are prosecuted and subjected
to asset forfeiture proceedings so that the costs of the
money laundering profession can be made to outweigh
its benefits.

In response to its findings the Commission has made
recommendations that include: the FIC and the NPA
engage with their counterparts in Hong Kong, China and
the UAE to seek their assistance in the tracing and
dissipation of funds and the Asset Forfeiture Unit should
approach its counterparts in the relevant jurisdictions
with a view towards having proceeds of state capture
frozen.

The Acquisition of the Optimum Coal Mine

The acquisition of Optimum Coal Holdings Ltd (“OCH”)
by Tegeta Exploration and Resources (Pty) Ltd (“Tegeta”)
is part of what triggered the establishment of the
Commission. That acquisition was the central focus of
the Public Protector’s investigation that culminated in
her October 2016 “State of Capture” Report.

The investigations of the Commission have borne out
the findings of the Public Protector in relation to the
acquisition of Optimum Coal Holdings (OCH). This
acquisition was a State Capture project pursued
through unlawful means and funded almost entirely by
proceeds of crime.

The criminal project to acquire OCH involved various
steps all of which appear to have been performed under
the improper influence of the Gupta family/ and /or Mr
Salim Essa.

The Commission has recommended that: Mr Duduzane
Zuma, Mr Salim Essa, Ms Ronica Ravagan, Mr Ashu
Chawla; and members of the Gupta family be
investigated by law enforcement authorities for possible
contraventions of the Prevention of Organised Crime Act
(POCA) 121 of 1998.
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Various Individuals and Topics

The Commission considered the evidence of Lord Peter
Hain, Ms Mabel Petronella Mentor and Mr Brian Currin.
It made certain findings in respect of Mr Duduzane’s
role in State Capture; former President Jacob Zuma'’s
removal of Mr Mxolisi Nxasana as National Director of
Public Prosecutions; and the Gupta’s priori knowledge of
the appointment of Mr Mbalula as Minister of Sport and
Recreation.

The Commission also considered the Water Purification
Project involving Intaka and the KwaZulu-Natal
Government and the roles played by the two members
of the Executive Councils in the KwaZulu-Natal
Provincial Government namely, Mr Michael
Mabuyakhulu and Ms Peggy Nelisiwe Nkonyeni.

In respect of the Department of Public Enterprises
governance of State Owned Enterprises the
Commission was of the view that: We cannot keep
doing things the same way they have been done over
a long period with the consequences that the country
has suffered in terms of SOEs.

The Commission has recommended that: the law
enforcement agencies conduct investigations and a
Standing Appointment and Oversight Committee
should be established to consider senior appointments
at SOEs.

Research Paper: Executive Summary Part 6 (Vol.3):
This paper provides an executive summary of Part 6 (Vol.

3). To read the research paper, click here.

Research Paper: Key findings and
recommendations: Public Funds Diverted to the
Gupta Enterprise; Dissipation of State Capture-

Derived Funds through Money Laundering Networks;

the acquisition of the Optimum Coal Mine; and
Various Individuals and Topics
This paper provides a summary, in table form, of all the
key findings and recommendations contained in Part 6
(Vol. 3). The table provides a context to each
recommendation and highlights the relevant

Parliamentary sector required to oversee implementation

of these recommendations.
To read the research paper, click here.
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REPORTS OF THE JUDICIAL COMMISSION OF
INQUIRY INTO STATE CAPTURE

Part 1 (1)
Report 1 Volume 1-3 - SAA, New Age, SARS and
Public Procurement

Part 2 (ll)
Report 2 Volume 1 - Transnet
Report 2 Volume 2 - Denel

Part 3 (1)

Report 3 Volume 1 - Bosasa
Report 3 Volume 2 - Bosasa
Report 3 Volume 3 - Bosasa
Report 3 Volume 4 - Bosasa

Part 4 (IV)

Report 4 Volume 1 - National Treasury, EOH, Alexkor
Report 4 Volume 2 - Free State Asbestos and
Housing

Report 4 Volume 3 - Eskom 1

Report 4 Volume 4 - Eskom 2

Part 5 (V)
Report 5 Volume 1 - SSA and Crime Intelligence
Report 5 Volume 2 - SABC, Waterkloof, PRASA

Part 6 (VI)

Report 6 Volume 1 - Vrede/Estina and Account
Closure

Report 6 Volume 2 - President, ANC, Parliament
Report 6 Volume 3 - Flow of Funds and Optimum
Coal

Report 6 Volume 4 - All Recommendations

“WHERE WAS PARLIAMENT?” A PMG Review of
Parliamentary Oversight in Light of State Capture and the
Zondo Report

The Parliamentary Monitoring
Group (PMG) monitors
parliamentary committees, with
the purpose of making them
accessible, to enable all sectors
of society to follow parliamentary
proceedings, intervene in the
policy and law-making process
and monitor committee oversight
of government entities.

Authors: Monique Doyle is the

e o Monitor and Projects Manager at
PMG. Jennifer Rault-Smith is a
Senior Monitor at PMG. Rashaad
b6 All is the Executive Director at
— L PMG. Published by PMG in

"WHERE WAS PARLIAMENT?"

A PMG review of parliamentary
oversight in light of State Capture
and the Zondo Report

August 2022. To access the
report, click here.
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The Civil Society Working Group on State Capture
was established in November 2018 and is a coalition of over
23 civil society organisations. The mandate of the Working
Group has been to both support and strengthen the work of
the Zondo Commission (State Capture Commission of Inquiry)
while maintaining oversight over the Commission in the
interests of the public. The Working Group has achieved this
through various means using advocacy, engagement with the
Commission and by making over 15 evidence-based
submissions to the Commission.

Open Secrets acts as the secretariat of the Civil Society
Working Group on State Capture.

Source: Open Secrets Website

Click here to read more about the Civil Society Working Group.

Reports by Open Secrets

Open Secrets is a non-profit organisation which exposes and
builds accountability for private sector economic crimes
through investigative research, advocacy, and the law. Open
Secrets has published three investigative reports on state
capture.

The Enablers report was co-authored by Open Secrets and
Shadow World Investigations, and shows that the systems that
enable grand corruption and state capture are global in nature,
and that private sector elites and professionals are central to
the problem. Click here to read...

The Wanted Report traces the networks of capture and
corruption at the Passenger Rail Agency of SA, SA Airways,
Denel and the SA Revenue Service, and identifies the looters,
fixers and politicians who should now be held to account. Click
here to read...

Finally, the Bad Cops, Bad Lawyers report exposes the law
enforcement officers at the National Prosecuting Authority and
Hawks who failed to do their jobs, and shows that many remain
in office, overseeing state capture investigations and
prosecutions. Click here to read...

BAD COPS
LIS

L%

WANTED THE
— ENABLERS

LR

THE
E BANKERS, ACCOUNTANTS AND LAWYERS
THAT CASHED IN ON STATE CAPTURE

THE URGENT CASES ﬂ
WE CANACT ON
An Open Secret: i

Page | 15



https://static.pmg.org.za/1/Judicial_Commission_of_Inquiry_into_State_Capture_Report_Part_1.pdf

https://static.pmg.org.za/1/Judicial_Commission_of_Inquiry_into_State_Capture_Report_Part_1.pdf

https://static.pmg.org.za/Judicial_Commission_of_Inquiry_into_State_Capture_Report_Part_2_VI_Transnet.pdf

https://static.pmg.org.za/1/Judicial_Commission_of_Inquiry_into_State_Capture_Report_Part_2_VII_Denel.pdf

https://static.pmg.org.za/Judicial_Commission_of_Inquiry_into_State_Capture_Report_Part_3_VI_-_Volume_1.pdf

https://static.pmg.org.za/Judicial_Commission_of_Inquiry_into_State_Capture_Report_Part_3_VII_-_Volume_2.pdf

https://static.pmg.org.za/Judicial_Commission_of_Inquiry_into_State_Capture_Report_Part_3_VIII_-_Volume_3.pdf

https://static.pmg.org.za/Judicial_Commission_of_Inquiry_into_State_Capture_Report_Part_3-4_-_Volume_4.pdf

https://static.pmg.org.za/State_Capture_Commission_Report_Part_IV_Vol_I.pdf

https://static.pmg.org.za/State_Capture_Commission_Report_Part_IV_Vol_II.pdf

https://static.pmg.org.za/State_Capture_Commission_Report_Part_IV_Vol_II.pdf

https://static.pmg.org.za/State_Capture_Commission_Report_Part_IV_Vol_III.pdf

https://static.pmg.org.za/State_Capture_Commission_Report_Part_IV_Vol_IV.pdf

https://www.statecapture.org.za/site/files/announcements/667/OCR_version_-_State_Capture_Commission_Report_Part_V_Vol_I_-_SSA.pdf

https://static.pmg.org.za/State_Capture_Commission_Report_Part_V_Vol_II.pdf

https://static.pmg.org.za/State_Capture_Commission_Report_Part_VI_Vol_I.pdf

https://static.pmg.org.za/State_Capture_Commission_Report_Part_VI_Vol_I.pdf

https://static.pmg.org.za/State_Capture_Commission_Report_Part_VI_Vol_II.pdf

https://static.pmg.org.za/State_Capture_Commission_Report_Part_VI_Vol_III.pdf

https://static.pmg.org.za/State_Capture_Commission_Report_Part_VI_Vol_III.pdf

https://static.pmg.org.za/State_Capture_Commission_Report_Part_VI_Vol_IV.pdf

https://www.opensecrets.org.za/what_we_do/investigations/the-enablers/

https://www.opensecrets.org.za/wanted-the-conspirators/

https://www.opensecrets.org.za/wanted-the-conspirators/

https://www.opensecrets.org.za/investigation-bad-cops-bad-lawyers/

https://static.pmg.org.za/PMG_Zondo_Report.pdf

https://www.opensecrets.org.za/what_we_do/advocacy/civil-society-working-group-on-state-capture/



CONTRIBUTORS AND PRU MANDATE

“ Click here to go back to first page

Parliamentary Research Unit (PRU)
What we do:
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