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Dear Hon Ms Muthambi 

 

LEGAL OPINION:  CONSTITUTIONALITY AND FAIRNESS OF MAKING MANAGERS 

REPORTING TO MUNICIPAL MANAGERS PERMANENT WHILE MUNICIPAL 

MANAGERS REMAIN ON FIXED TERM CONTRACTS AND EXTENT TO WHICH THE 

PROPOSED CLAUSE ON PERMANENT CONTRACTS IS IN HARMONY WITH 

SECTION 151(2) OF THE CONSTITUTION:  INSTRUCTION DURING MEETING OF 30 

JULY 2020 

 

INTRODUCTION 

 

1. The Portfolio Committee on Cooperative Governance and Traditional Affairs (the 

“Committee”) is currently considering the Local Government: Municipal Systems  
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Amendment Bill [B2-2019] (the “Bill”), which was introduced as a result of the  

Constitutional Court’s1 declaration of invalidity of the Local Government: Municipal 

Systems Amendment Act, 2011 (Act No. 7 of 2011) (the “Amendment Act”) on 9 March 

2017.   

 

2. The declaration of invalidity was suspended for a period of 24 months, to allow 

Parliament to correct the procedural defect by following the process contemplated in 

section 76 of the Constitution of the Republic of South Africa, 1996 (the “Constitution”), 

during the parliamentary process.  However, the Amendment Act was invalidated on  

9 March 2019, before the procedural defect could be rectified by Parliament. 

 

BACKGROUND 

 

3. During the stakeholder engagement process on the Bill in the Committee, the 

Limpopo Provincial Department of Cooperative Governance, Human Settlements and 

Traditional Affairs (“Limpopo Province”) commented on clause 6(1)(f) of the Bill, which 

proposes the deletion of section 57(7) of the principal Act.  According to the Limpopo 

Province, managers directly accountable to municipal managers should be 

appointed on a permanent basis.   

 

4. During deliberations on the Bill, the Department subsequently agreed that the 

deletion of section 57(7), as proposed in clause 6(1)(f) must be retained, but proposed 

that a specific provision be inserted in clause 6(1), to provide for the addition of a 

new section 57(7A) in the principal Act, which should be drafted along the following 

lines: 

 

“(7A) The employment contract for a manager directly accountable to a municipal 

manager must be on a permanent basis.”. 

 

5. The proposed new section 57(7A) resulted in a number of questions from the 

Committee, in relation to the legal implications of the provisions of section 57(6)(a) of the  

principal Act that provides that the employment contract for a municipal manager must  

                                                

1
  South African Municipal Workers’ Union v Minister of Co-Operative Governance & Traditional 

Affairs and Others [2017] ZACC 7. 



 3 

 

 

be for a fixed term of employment up to a maximum of five years, not exceeding a 

period ending one year after the election of the next council of the municipality,  

whilst the proposed new clause 6(1)(h), which proposes the insertion of a new section 

57(7A) into the principal Act, would specifically provide for the employment contract of a 

manager directly accountable to a municipal manager, to be on a permanent basis. 

 

6. During a meeting of the Committee on 26 June 2020, where the proposed 

amendments to the Bill were discussed, the Committee expressed, amongst other things, 

the following concerns: 

 

 The permanent appointment of a manager directly accountable to the municipal 

manager could have unintended consequences in that such a manager would be 

an employee of the municipality for an undetermined period and a municipal 

manager, who has been newly appointed on a fixed term contract, may find it 

difficult to manage a person who has been in that position for a period longer than 

the municipal manager. 

 The Committee also enquired whether a municipal manager’s constitutional rights 

will not be affected by the fact that a person who is reporting to him or her, is 

appointed permanently, whilst the municipal manager is appointed on a fixed term 

contract.   

 

7. The Office of the Chief State Law Adviser (the “OCSLA”) had already provided the 

Committee with an extensive legal opinion, dated 8 July 2020 (under reference number:  

65/2020/21), where the concerns raised by the Committee in the meeting of 29 June 2020 

were addressed. 

 

8. However, in a meeting of the Committee on 30 July 2020, the Chairperson of the 

Committee indicated that the OCSLA had not addressed the question regarding the 

constitutionality of the difference between municipal managers being appointed on 

fixed term contracts and managers directly accountable to them, some of which are 

appointed on contract, whilst others are appointed on a permanent basis.  In the 

same meeting, the Committee requested the OCSLA to provide a legal opinion on the 

extent to which the appointment of managers directly accountable to municipal managers  
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on a permanent basis may affect section 151 of the Constitution, which provides that the 

executive and legislative authority of a municipality is vested in its Municipal Council. 

 

LEGAL QUESTIONS 

 

9. Upon requesting clarity from the Committee Secretary regarding the Chairperson’s 

instructions, the Researcher (Acting Content Advisor) of the Committee confirmed that the 

Committee requires a legal opinion in respect of the following:  

 

(a) “… the constitutionality and fairness of making managers reporting to MMs 

permanent while MMs remain on fixed contracts. 

(b) … the extent to which the proposed clause on permanent contracts is in 

harmony with section 151(2) of the Constitution”2  

 

DISCUSSION 

 

Ad question (a):   

The constitutionality and fairness of making managers reporting to municipal 

managers permanent while municipal managers remain on fixed term contracts 

 

10. Although the Amendment Act lapsed on 9 March 2019, it is important to note that 

all other provisions of the principal Act, including any amendments and regulations or 

policies made or issued prior to the 2011 amendment, remain operative and are still 

enforceable. 

 

11. Section 57 of the principal Act deals with employment contracts for municipal 

managers and managers directly accountable to municipal managers. Without the 

amendments proposed in the Bill, the principal Act provides that both a municipal manager 

and a manager directly accountable to a municipal manager may be appointed in those 

positions only in terms of a written employment contract with the municipality, and  

 

                                                

2
  The OCSLA, on 30 June 2020, requested clarity from the Committee Secretary in respect of the 

Chairperson’s instructions and the legal questions which the OCSLA is required to respond to.  The 

legal questions were quoted from the response to my enquiry, received from the Researcher (Acting 

Content Advisor) of the Committee on 31 July 2020. 
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subject to a separate performance agreement that must be concluded within a reasonable 

time after a person had been appointed as a municipal manager or a manager directly 

accountable to a municipal manager.   

 

12. In order to consider the differentiation between the appointments of municipal 

managers and managers directly accountable to municipal managers, it is necessary to 

consider the provisions of the principal Act. With reference to the provisions of the 

principal Act, we shall quote and discuss these provisions as they would be, should the Bill 

be enacted and come into operation.  

 

Provisions of the principal Act, with proposed amendments by the Bill 

 

13. In relation to the appointment of municipal managers, section 54A of the principal 

Act will provide as follows, if the proposed clause 2 of the Bill, comes into operation: 

 

“Appointment of municipal managers and acting municipal managers 

    54A. (1)  The municipal council must appoint— 

(a)  a municipal manager as head of the administration of the municipal 

council; or 

(b)  an acting municipal manager under circumstances and for a period as 

prescribed. 

(2)  A person appointed as municipal manager in terms of  

subsection (1) must at least have the skills, expertise, competencies and 

qualifications as prescribed. 

(2A) (a)  A person appointed in terms of subsection (1)(b) may not be 

appointed to act for a period that exceeds three months. 

 (b)   A municipal council may, in special circumstances and on good 

cause shown, apply in writing to the MEC for local government to extend the 

period of appointment contemplated in paragraph (a), for a further period that 

does not exceed three months. 

(3)  A decision to appoint a person as municipal manager, and any 

contract concluded between the municipal council and that person in 

consequence of the decision, is null and void if— 

(a)  the person appointed does not have the prescribed skills, expertise, 

competencies or qualifications; or 

(b)  the appointment was otherwise made in contravention of this Act. 
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  (4)  If the post of municipal manager becomes vacant, the municipal 

council must— 

(a)  advertise the post nationally to attract a pool of candidates nationwide; 

and 

(b)  select from the pool of candidates a suitable person who complies with 

the prescribed requirements for appointment to the post. 

(5)  The municipal council must re-advertise the post if there is no 

suitable candidate who complies with the prescribed requirements. 

(6) (a) The municipal council may request the MEC for local government 

to second a suitable person, on such conditions as prescribed, to act in the 

advertised position until such time as a suitable candidate has been appointed. 

(b) If the MEC for local government has not seconded a suitable 

person within a period of 60 days after receipt of the request referred to in 

paragraph (a), the municipal council may request the Minister to second a 

suitable person, on such conditions as prescribed, until such time as a suitable 

candidate has been appointed. 

(7) (a) The municipal council must, within 14 days, inform the MEC for 

local government of the appointment process and outcome, as may be 

prescribed. 

(b)  The MEC for local government must, within 14 days of receipt of 

the information referred to in paragraph (a), submit a copy thereof to the Minister. 

(8)  If a person is appointed as municipal manager in contravention 

of this section, the MEC for local government must, within 14 days of receiving 

the information provided for in subsection (7), take appropriate steps to enforce 

compliance by the municipal council with this section, which may include an 

application to a court for a declaratory order on the validity of the appointment, or 

any other legal action against the municipal council. 

 (9)  Where an MEC for local government fails to take appropriate 

steps referred to in subsection (8), the Minister may take the steps contemplated 

in that subsection. 

(10)  A municipal council may, in special circumstances and on good 

cause shown, apply in writing to the Minister to waive any of the requirements 

listed in subsection (2) if it is unable to attract suitable candidates. 

(11)  A person who has been appointed as acting municipal 

manager before this section took effect, must be regarded as having been 

appointed in accordance with this section for the period of the acting 

appointment. 
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  (12)  Any pending legal or disciplinary action in connection with an 

appointment made before this section took effect, will not be affected by this 

section after it took effect.’’ (Our emphasis.) 

 

In terms of section 54A(1), the municipal council must appoint a municipal manager as 

head of the administration of the municipality.  Section 54A(3) provides that a  decision to 

appoint a person as municipal manager, and any contract concluded between the 

municipal council and that person in consequence of the decision, is null and void if the 

person appointed does not have the prescribed skills, expertise, competencies or 

qualifications or if the appointment was otherwise made in contravention of this Act. 

 

14. In terms of section 55 of the principal Act, the municipal manager, as head of the 

administration of a municipality, is subject to the policy directions of the municipal council 

and is also the accounting officer of the municipality. 

 

15. In relation to the appointment of managers directly accountable to municipal 

managers, section 56 of the principal Act will provide was follows, if the proposed clause 

3 of the Bill, comes into operation: 

 

“Appointment of managers directly accountable to municipal managers 

     56. (1) (a)  A municipal council, after consultation with the municipal 

manager, must appoint— 

(i)  a manager directly accountable to the municipal 

manager; or 

(ii)  an acting manager directly accountable to the municipal 

manager under circumstances and for a period as 

prescribed. 

(b)  A person appointed in terms of paragraph (a)(i) must at least 

have the skills, expertise, competencies and qualifications as prescribed. 

(c)  A person appointed in terms of paragraph (a)(ii) may not be 

appointed to act for a period that exceeds three months: Provided that a 

municipal council may, in special circumstances and on good cause shown, apply 

in writing to the MEC for local government to extend the period of appointment 

contemplated in paragraph (a), for a further period that does not exceed three 

months. 

 

 



 8 

 

 

  (2) A decision to appoint a person referred to in subsection (1)(a)(ii), 

and any contract concluded between the municipal council and that person in 

consequence of the decision, is null and void if— 

(a)  the person appointed does not have the prescribed skills, 

expertise, competencies or qualifications; or 

(b)  the appointment was otherwise made in contravention of this 

Act, unless the Minister, in terms of subsection (6), has waived 

any of the requirements listed in subsection (1)(b). 

(3) If a post referred to in subsection (1)(a)(i) becomes vacant, the 

municipal council must— 

(a)  advertise the post nationally to attract a pool of candidates 

nationwide;  and 

(b)  select from the pool of candidates a suitable person who 

complies with the prescribed requirements for appointment to 

the post. 

(4)  The municipal council must re-advertise the post if there is no 

suitable candidate who complies with the prescribed requirements. 

(4A) (a) The municipal council must, within 14 days of the date of 

appointment, inform the MEC for local government of the appointment process 

and outcome, as may be prescribed. 

   (b)  The MEC for local government must, within 14 days of receipt of 

the information referred to in paragraph (a), submit a copy thereof to the Minister. 

(5)  If a person is appointed to a post referred to in subsection (1)(a) in 

contravention of this Act, the MEC for local government must, within 14 days of 

becoming aware of such appointment, take appropriate steps to enforce 

compliance by the municipal council with this Act, which steps may include an 

application to a court for a declaratory order on the validity of the appointment or 

any other legal action against the municipal council. 

(6)   A municipal council may, in special circumstances and on good 

cause shown, apply in writing to the Minister to waive any of the requirements 

listed in subsection (1)(b) if it is unable to attract suitable candidates. 

(7)  A person appointed in a permanent capacity as a manager 

directly accountable to the municipal manager when this section takes 

effect, must be regarded as having been appointed in accordance with this 

section. 

(8)  A person appointed as an acting manager directly accountable to the 

municipal manager when this section takes effect, must be regarded as having  
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been appointed in accordance with this section only for the period of the acting 

appointment. 

(9) Any pending legal or disciplinary action in connection with an 

appointment made before this section took effect, will not be affected by this 

section after it took effect.’’ (Our emphasis.) 

 

In accordance with section 56(1), the municipal council must, after consultation with 

the municipal manager, appoint a manager directly accountable to the municipal 

manager.  Section 56(7) states that a person appointed in a permanent capacity as a 

manager directly accountable to the municipal manager when section 56 takes effect, 

must be regarded as having been appointed in accordance with this section. 

 

16. With reference to the employment contracts for municipal managers and managers 

directly accountable to municipal managers, section 57 of the principal Act will provide as 

follows, if the proposed clause 6 of the Bill [with the deletion of section 57(7) and the 

insertion of the proposed new section 57(7A)], comes into operation: 

 

“Employment contracts for municipal managers and managers directly 

accountable to municipal managers 

  57.  (1) A person to be appointed as the municipal manager of a 

municipality, and a person to be appointed as a manager directly accountable 

to the municipal manager, may be appointed to that position only— 

(a)   in terms of a written employment contract with the municipality 

complying  with the provisions of this section; and 

(b)   subject to a separate performance agreement concluded annually as 

provided for in subsection (2). 

(2)  The performance agreement referred to in subsection (1)(b) 

must— 

(a)    (i)    be concluded within 60 days after a person has been appointed as the 

municipal manager or as a manager directly accountable to the 

municipal manager, failing which the appointment lapses: Provided 

that, upon good cause shown by such person to the satisfaction of the 

municipality, the appointment shall not lapse; and 

     (ii)    be concluded annually, thereafter, within one month after the beginning 

of each financial year of the municipality; 
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(b)  in the case of the municipal manager, be entered into with the 

municipality as represented by the mayor or executive mayor, as the case 

may be; and 

(c)      in the case of a manager directly accountable to the municipal manager, be 

entered into with the municipal manager. 

(3)  The employment contract referred to in subsection (1)(a) must— 

(a)  include details of duties, remuneration, benefits and other terms and 

conditions of employment as agreed to by the parties, subject to 

consistency with— 

(i)    this Act; 

(ii)  any regulations as may be prescribed that are applicable to municipal 

managers or managers directly accountable to municipal managers; 

and 

(iii)  any applicable labour legislation; and 

 (b)   be signed by both parties before the commencement of service. 

(3A) Any regulations that relate to the duties, remuneration, benefits 

and other terms and conditions of employment of municipal managers or 

managers directly accountable to municipal managers, must be regarded 

as forming part of an employment contract referred to in subsection (1)(a). 

  (4)  The performance agreement referred to in subsection (1)(b) must 

include— 

(a)   performance objectives and targets that must be met, and the time frames  

within which those performance objectives and targets must be met; and 

(b)   ...... 

(c)   the consequences of substandard performance. 

(4A) The provisions of the Municipal Finance Management Act conferring 

responsibilities on the accounting officer of a municipality must be regarded as 

forming part of the performance agreement of a municipal manager. 

  (4B) Bonuses based on performance may be awarded to a municipal 

manager or a manager directly accountable to the municipal manager after the 

end of the financial year and only after an evaluation of performance and 

approval of such evaluation by the municipal council concerned. 

  (4C)  Any regulations that relate to standards and procedures for evaluating 

performance of municipal managers or managers directly accountable to 

municipal managers, and intervals for evaluation, must be regarded as forming 

part of a performance agreement referred to in subsection (1)(b). 
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(5)    The performance objectives and targets referred to in subsection (4)(a) 

must be practical, measurable and based on the key performance indicators 

set out from time to time in the municipality's integrated development plan. 

(6)   The employment contract for a municipal manager must— 

(a)    be for a fixed term of employment up to a maximum of five years, not 

exceeding a period ending one year after the election of the next 

council of the municipality; 

(b)    include a provision for cancellation of the contract, in the case of non-

compliance with the employment contract or, where applicable, the 

performance agreement; 

(c)    stipulate the terms of the renewal of the employment contract, but 

only by agreement between the parties; and 

(d)    reflect the values and principles referred to in section 50, the Code of 

Conduct set out in Schedule 2, and the management standards and 

practices contained in section 51. 

(7)   ......
3
 

(7A)  The employment contract for a manager directly accountable to 

a municipal manager must be on a permanent basis.
4
” (Our emphasis.)  

 

From the provisions in section 57, in relation to the employment contracts of municipal 

managers and managers directly accountable to municipal managers, it is clear that there 

is a definite differentiation between the requirements for the employment contracts 

of municipal managers and those of managers directly accountable to municipal 

managers.   

 

 

                                                

3  Section 57(7) of the principal Act provides the municipality with a discretionary power to also 

extend the application of section 57(6) of the Act to any manager directly accountable to the 

municipal manager.  The effect of this is that, as with a municipal manager, the employment contract 

of a manager directly accountable to a municipal manager can also be concluded for a fixed term of 

employment, up to a maximum of five years and could include a cancellation provision, stipulate the 

terms of the renewal of the contract, etc.  However, clause 6(1)(f) of the Bill proposes the deletion of 

section 57(7). 

 
4
  The Department agreed to the insertion of the proposed new section 57(7A) in the Bill, to 

specifically provide that the employment contract for a manager directly accountable to a municipal 

manager must be on a permanent basis.  The Committee raised a number of issues in respect of this  

provision. 
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17. With reference to a manager directly accountable to the municipal manager, 

section 57(1)(a) and section 57(3) of the principal Act merely require the employment 

contract of a manager directly accountable to the municipal manager to—  

 

 be concluded, in writing, with the municipality;  

 comply with the provisions of section 57;  

 include details of duties, remuneration, benefits and other terms and 

conditions of employment, as agreed to by the parties, subject to consistency 

with the principal Act, any prescribed regulations and any applicable labour 

legislation; and 

 be signed by both parties before the commencement of service. 

  

18. With reference to a municipal manager, section 57(1)(a) and section 57(6) of the 

principal Act require the employment contract of a municipal manager to— 

 

 be concluded, in writing, with the municipality;  

 comply with the provisions of section 57;  

 be for a fixed term of employment up to a maximum of five years, not 

exceeding a period ending one year after the election of the next council of the 

municipality; 

 include a provision for cancellation of the contract, in the case of non-

compliance with the employment contract or the performance agreement;  

 stipulate the terms of the renewal of the employment contract, but only by 

agreement between the parties5; and 

 reflect the values and principles referred to in section 50, the Code of Conduct 

set out in Schedule 2, and the management standards and practise contained in 

section 51. 

 

19. It is evident that the employment contract of a municipal manager contains more 

requirements than the employment contract of a manager directly accountable to the 

municipal manager. The requirements for the employment contract of a municipal  

                                                

5
  However, clause 6(1)(f) of the Bill proposes the deletion of section 57(7), where the requirement for 

the stipulation of the terms of renewal is contained. 



 13 

 

 

manager are also more specific than those in respect of a manager directly accountable to  

the municipal manager.  One such specific requirement, is that the municipal manager’s 

employment contract must be for a fixed term and another is that the employment 

contract must include a provision for the cancellation of the contract in case of non- 

compliance with the employment contract or the performance agreement. 

 

20. In respect of the employment contract of a manager directly accountable to the 

municipal manager, no such specific requirements exist, except that the employment 

contract must be in writing and that it must include details of duties, remuneration, 

benefits and other terms and conditions of employment, as agreed to by the parties, 

subject to consistency with the principal Act, any prescribed regulations and any 

applicable labour legislation.   

 

21. There is thus no discretion for the municipal council to appoint a municipal 

manager on a permanent basis, whilst there is indeed such discretion for the municipal 

council (in the section 57(7) of the principal Act) with reference to the appointment of a 

manager directly accountable to the municipal manager.6 In other words, in its current 

form, without the proposed deletion, by the Bill, of section 57(7) of the principal Act and 

with the proposed insertion of the new section 57(7A), the principal Act provides that, with 

regard to a manager directly accountable to the municipal manager, the details of such 

manager’s duties, remuneration, benefits and other terms and conditions of employment 

may be as agreed upon with the municipality, provided that they comply with the principal 

Act, any prescribed regulations and any applicable labour legislation.   

 

22. Whilst there appear to be a number of differences between the requirements for 

the employment contracts of municipal managers and managers directly accountable to 

municipal managers, section 57(3A) of the principal Act (which is proposed to be inserted 

by clause 6(1)(c) of the Bill) does provide a common requirement, which states that any 

regulations that relate to the duties, remuneration, benefits and other terms and 

conditions of employment of municipal managers or managers directly accountable  

 

                                                

6
  This will change, if the proposed new section 57(7A) [in the proposed new clause  6(1)(h)of the Bill] 

is inserted in the principal Act, to provide that employment contract for a manager directly 

accountable to a municipal manager must be on a permanent basis. 
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to municipal managers, must be regarded as forming part of their employment 

contracts. 

 

Interpretation of differentiation between municipal managers and managers directly 

accountable to municipal managers 

 

23. After having considered the provisions of the principal Act, as proposed to be 

amended by the Bill, it is evident that, in effect, section 57(3), (6) and (7) of the principal 

Act already differentiates between a municipal manager and a manager directly 

accountable to the municipal manager.  Since the proposed amendments, as contained 

in the Bill, had previously been incorporated into the principal Act by way of the 

Amendment Act, which was invalidated by the Constitutional Court, municipalities had had 

the opportunity to implement the principal Act from 5 July 2011.  This means that the 

courts have had the opportunity to interpret some of the amendments (which now appear 

in the Bill again) and to provide clarity in respect of their interpretation and implementation. 

 

24. In order to demonstrate the differentiation between municipal managers and 

managers directly accountable to municipal managers, we may thus consider some 

judgments, where courts had been required to either interpret or reflect on the 

differentiation and the reasons therefor.  

 

25. In the matter of Nongoma Local Municipality v Biyela and Others,7 the Labour 

Court considered the employment contract of a manager directly accountable to a 

municipal manager, and made the following findings: 

 

 The Amendment Act removed the discretion afforded to municipalities under 

section 57(7) of the principal Act to make section 57(6) applicable to the 

employment of managers directly accountable to municipal managers.   

 The amendment appears to foster the building of a stable local public 

administration through the retention of managerial personnel. It fosters 

employment on indefinite contracts. The fact that section 57(7) was removed in 

order to achieve the above policy objectives lends credence to the notion  

                                                

7
  Nongoma Local Municipality v Biyela and Others (D1321-13) [2017] ZALCD 1 (25 January 2017), 

at paragraphs 15 to 17. 
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that fixed term contracts under the principal Act (before its amendment by the 

Amendment Act) were only authorised in terms of section 57(6).   

 The Court stated that section 66(2)8 of the principal Act creates an exception to the 

general staff establishment norms in respect of municipal managers and managers 

directly accountable to municipal managers. A fixed term five year contract for a 

manager directly accountable to the municipal manager is thus to be 

understood as an exception to the rule. 

 Section 57 provides for written agreements in respect of these exceptions and 

provides, in subsection 57(6), that the contract of a municipal manager must be for 

a fixed term up to a maximum of five years not exceeding one year after the 

election of a new municipal council.   

 In the absence of section 57(7), which permitted the exception of fixed term 

contract, all managers accountable to the municipal manager would, by 

operation of the staff establishment, be hired on indefinite contracts.  

 There was no power to conclude fixed term contracts to managers directly 

accountable to municipal managers, other than under section 57(6).  

 

In other words, if the discretion contained in section 57(7) of the principal Act, is removed 

by the Bill and the proposed section 57(7A) is not inserted in the Bill, the municipality 

would, by operation of the staff establishment, be constrained to conclude indefinite (i.e. 

permanent) employment contracts with managers directly accountable to municipal 

managers. 

 

 

                                                

8
  The relevant parts of section 66(2) of the principal Act states as follows: 

 

“(1) A municipal manager, within a policy framework determined by the municipal 

council and subject to any applicable legislation, must— 

(a)   develop a staff establishment for the municipality, and submit the staff establishment 

to the municipal council for approval; 

(b)   provide a job description for each post on the staff establishment; 

(c)   attach to those posts the remuneration and other conditions of service as may be 

determined in accordance with any applicable labour legislation; and 

(d)   establish a process or mechanism to regularly evaluate the staff establishment and, 

if necessary, review the staff establishment and the remuneration and 

conditions of service. 

(2)   Subsection (1)(c) and (d) do not apply to remuneration and conditions of 

service regulated by employment contracts referred to in section 57.” (Our emphasis.) 



 16 

 

 

26. In the matter of Uthukela District Municipality v Khoza and Others,9 the Labour 

Court found as follows: 

 

 Where it comes to a municipal manager specifically, section 57(6) of the 

principal Act (i.e. a statutory requirement) prescribes only fixed term  

employment as an essential term of the employment contract, and this section 

also determines this fixed term.  

 But where it comes to the manager directly accountable to the municipal manager, 

it is the employment contract itself (i.e. the agreement between the manager 

and the municipality) that regulates and determines employment terms. 

 The municipal council could, however, resolve to also apply section 57(6) to a 

manager directly accountable to a municipal manager, and if the municipal council 

did this, it had to be unambiguously recorded in the employment contract itself.  

 Neither section 56 nor 57 of the principal Act (without the amendments 

proposed by the Bill) prescribes only permanent employment of managers 

directly accountable to municipal managers, but section 57 of the principal Act 

prescribes only fixed term employment for municipal managers. 

 

Constitutionality of differentiation between municipal managers and managers directly 

accountable to municipal managers 

 

27. Section 7 of the Constitution deals with the rights of persons, as contained in the 

Bill of Rights, and states as follows: 

 

“7.  Rights.—(1)  This Bill of Rights is a cornerstone of democracy in South 

Africa. It enshrines the rights of all people in our country and affirms the 

democratic values of human dignity, equality and freedom. 

(2)  The state must respect, protect, promote and fulfil the rights in the 

Bill of Rights. 

(3) The rights in the Bill of Rights are subject to the limitations 

contained or referred to in section 36, or elsewhere in the Bill.” (Our 

emphasis.) 

 

                                                

9
  Uthukela District Municipality v Khoza and Others (D735/13 [2015] ZALCD 19 (20/3/2015). 
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In terms of section 7(2) of the Constitution, the state must respect, protect, promote and 

fulfil the rights in the Bill of Rights.  However, in terms of section 7(3) of the Constitution, 

the rights in the Bill of Rights are subject to the limitations contained or referred to in 

section 36.  In terms of section 8(1) of the Constitution, the Bill of Rights applies to all law, 

and binds the legislature, the executive, the judiciary and all organs of state. 

 

28. It is important to note that section 9 of the Constitution provides specifically for 

equality before the law and states as follows: 

 

“9.   Equality.—(1)  Everyone is equal before the law and has the right to 

equal protection and benefit of the law. 

(2)  Equality includes the full and equal enjoyment of all rights and 

freedoms. To promote the achievement of equality, legislative and other 

measures designed to protect or advance persons, or categories of 

persons, disadvantaged by unfair discrimination may be taken. 

(3)  The state may not unfairly discriminate directly or indirectly against 

anyone on one or more grounds, including race, gender, sex, pregnancy, marital 

status, ethnic or social origin, colour, sexual orientation, age, disability, religion, 

conscience, belief, culture, language and birth. 

(4)  No person may unfairly discriminate directly or indirectly against 

anyone on one or more grounds in terms of subsection (3). National legislation 

must be enacted to prevent or prohibit unfair discrimination. 

(5)  Discrimination on one or more of the grounds listed in subsection (3) 

is unfair unless it is established that the discrimination is fair.” (Our emphasis.) 

 

Furthermore, it must be noted that section 23 of the Constitution also provides for 

everyone’s right to fair labour practices, which means that every worker has the right to 

form and join a trade union and to participate in the activities and programmes of a trade 

union. 

 

29. As indicated in section 7(3) of the Constitution, the rights in the Bill of Rights are 

subject to the limitations contained or referred to in section 36.  It is thus necessary 

to consider any limitation of rights against section 36 of the Constitution, which states as 

follows: 
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“36.   Limitation of rights.—(1)  The rights in the Bill of Rights may be limited 

only in terms of law of general application to the extent that the limitation is 

reasonable and justifiable in an open and democratic society based on 

human dignity, equality and freedom, taking into account all relevant factors, 

including— 

(a) the nature of the right; 

(b) the importance of the purpose of the limitation; 

(c) the nature and extent of the limitation; 

(d) the relation between the limitation and its purpose; and 

(e) less restrictive means to achieve the purpose. 

(2)  Except as provided in subsection (1) or in any other provision of the 

Constitution, no law may limit any right entrenched in the Bill of Rights.” (Our 

emphasis.) 

 

30. The limitation of rights clause in section 36 of the Constitution provides that rights 

contained in the Bill of Rights may be limited only in terms of a law of general application 

to the extent that the limitation is reasonable and justifiable in an open and democratic 

society based on human dignity, equality and freedom, taking into account all relevant 

factors, including the nature of the right, the importance of the purpose of the 

limitation, the nature and extent of the limitation, the relation between the limitation 

and its purpose and whether less restrictive means to achieve the purpose is available.  

This list is, however, not exhaustive. 

 

31. Furthermore, it must be noted that the law does not tolerate differentiation between 

employees performing the same or similar work, unless there is a lawful justification for 

this differentiation.  

 

32. For instance, where an employer has adopted a practice of paying all employees a 

13th cheque, it is unfair to refuse to pay a 13th cheque to an employee simply because he 

or she is employed on a fixed term basis.  In IMATU obo Sebesho v Greater Tubatse 

Local Municipality,10 Sebesho (the “employee“) was employed by the Greater Tubatse 

Local Municipality (the “municipality“) as a VIP driver on a fixed term contract.  

 

 

                                                

10
  IMATU obo Sebesho v Greater Tubatse Local Municipality (2015) 24 SALGBC 6.7.20. 
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 The employee referred a dispute regarding an unfair labour practice to the relevant 

bargaining council contending that the municipality’s failure to pay him a 13th 

cheque amounted to an unfair labour practice.  

 The employee argued that even though he was a fixed term employee, he still 

enjoyed the same benefits as other employees of the municipality, such as medical 

aid and pension fund contributions, a housing subsidy and travel allowance.  

 The employee argued that the payment of a 13th cheque was an implied condition 

of service as it has been a long-standing practice of the municipality to pay all 

employees a 13th cheque. 

 The arbitrator relied on section 198B(8)(a) of the Labour Relations Act, 1995 (Act 

No. 66 of 1995) (the “LRA”), as amended, which provides that  “[a]n employee 

employed in terms of a fixed term contract for longer than three months 

must not be treated less favourably than an employee employed on a 

permanent basis performing the same or similar work, unless there is a 

justifiable reason for different treatment.”.  

 The arbitrator held that “the law does not tolerate differentiation in the 

treatment of employees performing same or similar work.”. He held that the 

municipality had adopted a practice of paying its employees a 13th cheque, which 

practice had turned into policy. By refusing to pay the employee a 13th cheque, the 

municipality had committed an unfair labour practice. The arbitrator ordered that 

the employee be paid a 13th cheque. 

 

33. Furthermore, it must be noted that the Employment Equity Act, 1995 (Act No. 55 of 

1995) (the “Employment Equity Act”) prohibits unfair discrimination in the workplace.  

In this regard, section 6 of the Employment Equity Act states as follows: 

 

“6.  Prohibition of unfair discrimination 

(1) No person may unfairly discriminate, directly or indirectly, against an 

employee, in any employment policy or practice, on one or more grounds, 

including race, gender, sex, pregnancy, marital status, family responsibility, 

ethnic or social origin, colour, sexual orientation, age, disability, religion, HIV 

status, conscience, belief, political opinion, culture, language and birth. 

(2) It is not unfair discrimination to— 

(a)     take affirmative action measures consistent with the purpose of this Act; or 
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(b)    distinguish, exclude or prefer any person on the basis of an inherent 

requirement of a job. 

(3) Harassment of an employee is a form of unfair discrimination and is 

prohibited on any one, or a combination of grounds of unfair discrimination listed 

in subsection (1). 

(4) A difference in terms and conditions of employment between 

employees of the same employer performing the same or substantially the 

same work or work of equal value that is directly or indirectly based on any 

one or more of the grounds listed in subsection (1), is unfair 

discrimination.” (Our emphasis.) 

 

Importantly, the Employment Equity Act does not state that all employees11 must be 

treated equally in terms of their remuneration and benefits. It permits fair differentiation 

between employees doing the same or ‘equal value’ work.  

 

34. According to the Labour Appeal Court, in the matter of Pioneer Foods (Pty) Ltd v 

Workers Against Regression,12 “… Differential treatment is ubiquitous in modern life and 

in the workplace.   The EEA does not regulate such differential treatment at all unless and 

until it is established that it is both “not rational” and constitutes 

“discrimination.”… ”.  It should therefore be highlighted that not all differences in terms 

and conditions or remuneration are prohibited or will be unfair. Employers are not required 

to pay all their comparable employees the same remuneration or to ensure that the same 

terms and conditions are agreed upon in their employment contracts. Only unfair 

discrimination is prohibited and there are various grounds on which pay differentiation 

or a differentiation in the terms and conditions of appointment of employees can be 

perfectly justified. 

                                                

11
  The Employment Equity Act defines an 'employee'  as “any person other than an independent 

contractor who— 

(a)    works for another person or for the State and who receives, or is entitled to receive, any 

remuneration; and 

     (b)    in any manner assists in carrying on or conducting the business of an employer, and 'employed' 

and 'employment' have corresponding meanings.”.   

 This means that municipal managers and managers directly accountable to municipal managers are 

also regarded as “employees” in terms of the Employment Equity Act. 

 
12

  [2016] 9 BLLR 942 (LC); (2016) 37 ILJ 2872 (LC) (19 April 2016). 
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35. The following seminal passage from the Constitutional Court’s judgment in 

Prinsloo v Van der Linde13 is directly applicable, despite the different statutory context: 

 

“If each and every differentiation made in terms of the law amounted to 

unequal treatment that had to be justified by resort to section 33, or else 

constituted discrimination which had to be shown not to be unfair, the courts 

could be called upon to review the justifiability or fairness of just about 

the whole legislative programme and almost all executive conduct…The 

courts would be compelled to review the reasonableness or the fairness of 

every classification of rights, duties, privileges, immunities, benefits or  

disadvantages flowing from any law.   Accordingly, it is necessary to identify 

the criteria that separate legitimate differentiation from differentiation that 

has crossed the border of constitutional impermissibility and is unequal 

or discriminatory ‘in the constitutional sense’.” (Our emphasis.) 

 

36. The Constitutional Court thus accepted14 that it is impossible to regulate a modern 

country without differentiation and without classifications which treat people differently and 

which impact on people differently.  The Court described the common differentiation to 

which it was referring as “mere differentiation” (as distinct from “discrimination”) and held, 

as follows:15 

 

“In regard to mere differentiation the constitutional State is expected to act 

in a rational manner. It should not regulate in an arbitrary manner or 

manifest ‘naked preferences’ that serve no legitimate governmental 

purpose…” (Our emphasis.) 

 

It is only if the differentiation is arbitrary or manifests “naked preferences” that serve 

no legitimate purpose that one even moves on to consider whether there has been 

“discrimination” and, if so, whether the discrimination was unfair.   

 

37. According to Article 1(1)(b) of the International Labour Organization’s 

Discrimination (Employment and Occupation) Convention, 1958 (No. 111) (the “ILO  

                                                

13
  1997 (3) SA 1012 (CC), at paragraph 17. 

14
  Prinsloo v Van der Linde ,  footnote 13 (supra), at paragraph 24. 

15
  Prinsloo v Van der Linde ,  footnote 13 (supra), at paragraph 25. 
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Convention 111”), the criterion used in respect of an impugned ‘distinction, exclusion or 

preference’ on an unlisted ground is whether that measure ‘has the effect of nullifying 

or impairing equality of opportunity or treatment in employment or occupation.’16  

 

38. According to the test to be applied in determining whether a proffered unlisted 

ground actually constitutes an “other arbitrary ground”, the Constitutional Court, in the 

matter of Harksen v Lane,17 found that, if the differentiation is not on a specified ground, 

then whether or not there is discrimination will depend upon whether, objectively, the 

ground is based on attributes and characteristics which have the potential to impair 

the fundamental human dignity of persons as human beings or to affect them in a 

comparably serious manner.  

 

39. In the matter of IMATU & Another v City of Cape Town,18 the Court found as 

follows: 

 

“The impact of the discrimination complained of on the complainant is generally 

the determining factor regarding the unfairness of alleged discrimination. Factors 

which must be taken into account include: the position of the complainants 

in society and whether they have suffered in the past from patterns of 

disadvantage; the nature of the provision or power and the purpose sought 

to be achieved by it; the extent to which the discrimination has affected the 

rights or interests of complainants and whether it has led to an impairment 

of their fundamental human dignity or constitutes an impairment of a 

comparably serious nature.” (our emphasis.) 

 

40. Upon consideration of the provisions that relate to municipal managers [i.e. section 

57(6)], as opposed to those that relate to managers directly accountable to municipal 

managers [i.e. section 57(3) and (3A)], it would seem that the Legislature must have 

deliberately intended to differentiate between municipal managers and managers directly 

accountable to municipal managers, based on, amongst other things, their terms of office.   

 

                                                

16
  Article 1(1)(b) of the ILO Convention 111, discussed in Du Toit, et al, “Labour Relations Law: A 

Comprehensive Guide” , 6
th

 Edition, (2015), at page 681. 
17

  1998 (1) SA 300 (CC), at 325 A-D. 
18

  [2005] 10 BLLR 1084 (LC), at paragraph 82. 
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41. This is confirmed by the express provision, in section 57(6) of the principal Act, for 

the employment contracts of municipal managers to be for a fixed term of employment of a 

maximum of five years, not exceeding a period ending one year after the election of the 

next municipal council, and to contain certain specific terms in relation to the cancellation 

and renewal of the employment contract, as well as a reflection of the values contained in 

the Code of Conduct.   

 

42. By incorporating the regulations into the employment contracts of managers 

directly accountable to municipal managers, as provided in the proposed new section 

57(3A), to be inserted in the principal Act, the Minister is further empowered to 

determine suitable conditions of service for different categories of municipal staff 

members.   

 

43. It is unavoidable for us to also consider other provisions within the principal Act and 

the context within which those provisions must be understood.  For example, when we 

consider section 72 of the principal Act that deals with regulations and guidelines, it  

becomes evident that the regulation of remuneration and other conditions of service of 

staff members of municipalities must be subject to applicable labour legislation (see 

section 72(1)(g) of the principal Act).   

 

44. With reference to the Committee’s concern that a differentiation between the 

municipal manager and a manager directly accountable to the municipal manager, may be 

unconstitutional, we are of the view the Bill must be read in context with the principal Act 

and with other amendments.  To this end, the Committee is referred to clause 11(f) of the 

Bill that amends section 72 of the principal Act by the insertion a new section 72(2)(c) 

that places an obligation on the Minister, when making regulations on, inter alia, the 

regulation of remuneration and other conditions of service or staff members of 

municipalities, subject to the applicable labour legislation, to differentiate between the 

different categories of municipal staff members when necessary.  The definition of 

“staff” in relation to a municipality is contained in the definition-section of the Act, which  

states that “staff” “means the employees of the municipality, including the municipal 

manager.”. 

 

45. Furthermore, clause 11(g) of the Bill inserts a new subsection (2A) into section 

72 of the principal Act, which states that the Minister may, subject to the applicable  
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labour legislation and after consultation with the Minister for Public Service and 

Administration, make regulations relating to the duties, remuneration, benefits and  

other terms and conditions of employment of municipal managers and managers 

directly accountable to municipal managers. 

 

46. In the Uthukela District Municipality-matter (supra)19, the Labour Court analysed 

whether the amendments as a result of the Amendment Act, would make any difference to 

its finding that there was a proper written employment contract in place between the 

municipal manager and the manager directly accountable to the municipal manager, 

which was for a fixed term of 7 years, and that contract had to be given effect to.  The 

Court found as follows: 

 

 Further, there were additions to provisions of section 57(3) relating to the 

content of the employment contract to be concluded with the manager 

concerned,  

including that terms and conditions of employment must be consistent with 

the principal Act, relevant regulations, and applicable labour laws. It was 

added that bonuses may be awarded to such managers, subject to certain 

conditions.  

 The fact that section 57(7) has been deleted, further cements the distinction 

between the municipal manager and a manager directly accountable to the 

municipal manager, as well as the fact that any terms and conditions relating 

to the appointment of a manager directly accountable to the municipal 

manager would have to be determined by the council, in its discretion. 

 

47. In our view, the fact that a municipal manager is, amongst other things, the head of 

the administration and the accounting officer of a municipality,20who is subject to the policy  

directions of the municipal council, serves as a justifiable basis for the principal Act 

providing specifically that the municipal manager’s employment contract must be for a 

fixed term of five years, not exceeding a period of one year after the election of the next 

municipal council.  The municipal manager’s term of employment is thus connected  

                                                

19
  From paragraphs 57 to 59. 

20
  See section 55(1) and (2) of the principal Act. 
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to the municipal council’s elective term, for a very specific reason.  Importantly, 

section 51 of the principal Act states that the administration must be structured in such a  

way so as to enable the municipality to hold the municipal manager accountable.  In this 

regard, section 51 lists the general responsibilities of the municipality with regard to the 

administration. The onus is on the municipal manager, as head of the administration, to 

see to the implementation of these principles and values in his or her administration. 

Critically, section 51(d) stipulates that all staff and councillors must align their roles and 

responsibilities with the priorities and objectives of the Integrated Development Plan and, 

as the head of the administration of the municipality, the municipal manager must ensure 

that the Integrated Development Plan is implemented.  

 

48. When the municipal council appoints managers directly accountable to municipal 

managers, the municipal council must first consult the municipal manager  

who eventually enters into performance contracts with the managers accountable to him or 

her.  This represents a balance between the municipal council’s interest in appointing a 

senior management team to drive its Integrated Development Plan goals on the one side 

and, on the other side, the municipal manager’s interest in having an opportunity to 

influence the appointment and subsequently institutionalising what is expected of the 

manager in a separate performance agreement.21 

 

49. In light of the case law considered in our discussion above, we are of the view that 

the differentiation between the employment contracts of municipal managers and 

managers directly accountable to municipal managers, was intentional and would 

be justified in terms of the objectives that the Department seeks to achieve in respect of 

creating institutional stability in municipalities. It is further our opinion that the 

differentiation between municipal managers and managers directly accountable to 

municipal managers is not arbitrary and serves a legitimate government purpose, 

when tested against the limitation provision in section 36 of the Constitution and the tests 

laid down by the courts with reference to section 6(4) of the Employment Equity  

 

                                                

21
  De Visser, Dr J, “Roles and Responsibilities of the Municipal Manager”, Local Government 

Working Paper Series No. 1, 2001,  at pages 4, 9, 10 and 11, obtained online at 

https://dullahomarinstitute.org.za/multilevel-govt/publications/2001-de-visser-roles-and-

responsibilities-of-municipal-manager.pdf. 

 

https://dullahomarinstitute.org.za/multilevel-govt/publications/2001-de-visser-roles-and-responsibilities-of-municipal-manager.pdf
https://dullahomarinstitute.org.za/multilevel-govt/publications/2001-de-visser-roles-and-responsibilities-of-municipal-manager.pdf
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Act.  The differentiation between municipal managers and managers accountable to 

municipal managers is thus, in our view, not unconstitutional.  

 

Ad question (b):    

The extent to which the proposed clause on permanent contracts is in harmony with 

section 151(2) of the Constitution 

 

50. As indicated in our discussion above, clause 6(1)(f) of the Bill proposes to delete 

section 57(7) of the principal Act, which afforded the municipal council the discretion to 

make section 57(6) of the principal Act applicable to the employment of managers directly 

accountable to municipal managers.  In other words, whereas the municipal council would 

have been authorised [i.e. in terms of section 57(7)] to appoint a manager directly 

accountable to the municipal manager, on a fixed term employment contract, the 

municipal council would, in accordance with the proposed deletion, by the Bill, of 

section 57(7), no longer have such discretion.  In addition to the removal of this 

discretion, the Bill further proposes the insertion of a new section 57(7A) that would 

specifically state that the employment contract for a manager directly accountable to 

a municipal manager must be on a permanent basis.  The municipal council would 

thus, in effect, be obliged to appoint all managers directly accountable to municipal 

managers on a permanent basis. 

51. The Committee is concerned that the removal of the municipal council’s discretion 

to appoint a manager directly accountable to the municipal manager on a fixed term 

contract, by legislating for such managers to be appointed on a permanent basis, may be 

in conflict with section 151 of the Constitution, since it may be regarded as infringing on 

the executive authority of the municipal council and the municipal council’s right to govern, 

on its own initiative, the local government affairs of its community. 

 

52. Section 151 of the Constitution deals with the status of municipalities and states as 

follows: 

 

“Status of municipalities  

   151. (1) The local sphere of government consists of municipalities, which must 

be established for the whole of the territory of the Republic. 
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 (2) The executive and legislative authority of a municipality is vested 

in its Municipal Council. 

 (3)  A municipality has the right to govern, on its own initiative, the local 

government affairs of its community, subject to national and provincial 

legislation, as provided for in the Constitution. 

 (4)  The national or a provincial government may not compromise or 

impede a municipality's ability or right to exercise its powers or perform its 

functions.” (Our emphasis.) 

 

In terms of section 151(2) of the Constitution, the executive and legislative authority of a 

municipality is vested in its municipal council.  Although a municipality has the right to 

govern, on its own initiative, the local government affairs of its community, section 151(3) 

of the Constitution states that the municipality’s right to govern its own affairs, is subject 

to national and provincial legislation, as provided for in the Constitution. 

 

53.  The Constitution does not separate legislative and executive roles at local 

government level and section 151(2) of the Constitution vests both the executive and 

legislative authority of a municipality in its municipal council. In the matter of Democratic  

Alliance v Masondo,22 the Constitutional Court has described local government as 'a 

hybrid system'.  This is demonstrated through, amongst other things, section 160(1) and 

(2) of the Constitution, which relates to the internal procedures of municipal councils and 

states as follows: 

 

“Internal procedures 

  160.  (1)  A Municipal Council— 

(a) makes decisions concerning the exercise of all the powers and the performance 

of all the functions of the municipality; 

(b) must elect its chairperson; 

(c) may elect an executive committee and other committees, subject to national 

legislation; and 

(d) may employ personnel that are necessary for the effective performance of its 

functions. 

(2)  The following functions may not be delegated by a Municipal Council: 

(a)  The passing of by-laws; 

                                                

22
  2003 (2) SA 413 (CC), 2003 (2) BCLR 128 (CC), at paragraph 21. 
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(b)  the approval of budgets; 

(c)  the imposition of rates and other taxes, levies and duties; and 

(d)  the raising of loans.” (Our emphasis.) 

 

Consequently, the municipal council makes decisions concerning the exercise of all the 

powers and the performance of all the functions of the municipality.  Section 160(1)(d) of 

the Constitution further provides that a municipal council may employ personnel that are 

necessary for the effective performance of its functions, but does not prescribe that it must 

be done in a certain manner.   

 

54. However, section 164 of the Constitution states that “[a]ny matter concerning 

local government not dealt with in the Constitution may be prescribed by national 

legislation or by provincial legislation within the framework of national legislation”.   

 

55. The Constitution does thus provide, in section 151(3) and in section 164, for 

instances where a municipal council’s executive authority and its right to govern its 

own affairs, would be subject to national or provincial legislation. 

 

56. There are views that there is no constitutional separation of powers at the level of 

local government.  Both the executive and legislative authority of local government are 

vested in the municipal council.  In this regard, two different interpretations were presented 

in the matter of Democratic Alliance v Masondo,23 where O'Regan J, in her dissenting 

judgment, explained24 the difference between local government and the other spheres of 

government (as regards the separation of powers) in the light of the nature of the functions 

of local government: 

 

“…Unlike the other spheres of government, therefore, there is no institutional split 

between the arms of government entrusted with legislative authority on the one 

hand and executive authority on the other. Both are vested in the municipal 

council. This difference is understandable in the light of the nature of the 

functions of local government. They are not the high affairs of state – defence, 

foreign affairs, justice and security, but matters concerning delivery of services 

and facilities to local communities: power, water, waste management, parks and  

                                                

23
  2003 (2) SA 413 (CC) (12 December 2002). 

24
  Democratic Alliance v Masondo (supra), at paragraph 60. 
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recreation and decisions concerning the development and planning of the 

municipal area. Thus executive decisions of municipal councils will 

ordinarily be decisions which have direct effect on the lives and 

opportunities of those living in the area.” (Our emphasis.) 

 

O'Regan J further elaborates25 on her view of the exclusive nature of the executive 

mayoral committee when she writes the following: 

 

“Furthermore, in determining whether the Constitution intended the provisions of 

section 160(8) to apply to committees concerned with exercising executive 

authority in the local sphere of government, it is important to bear in mind the 

nature of the tasks local government performs. Those tasks involve primarily 

municipal planning as well as the provision of services such as power, water, 

waste removal, municipal clinics and fire-fighting services and the provision of 

amenities such as sports grounds, parks, libraries, markets and municipal 

transport.  Without doubt, these are important services and facilities relied upon 

by all members of the community. They are not areas of executive authority 

which require the confidentiality and political cohesion of an exclusive 

executive team modelled on the cabinet for national government…” (Our 

emphasis.) 

 

57. Sachs J, in his concurring judgment, took a more pragmatic approach and 

observed that “[b]ecause the Constitution is silent on the question of the kind of executive 

leadership that councils may have, I regard it as one of the areas not dealt with in the 

Constitution and accordingly left for legislative determination.”26 The Constitution does not 

deal elaborately with executive leadership at local government level, thus, in terms of 

section 164 of the Constitution, we support the view of Sachs J, in the Democratic 

Alliance v Masondo matter, that national legislation (e.g. the principal Act) may prescribe, 

amongst other things, the manner in which the municipal council may appoint a municipal 

manager and a manager directly accountable to the municipal manager. 

 

58. The supported view of Sachs J is further confirmed by section 155(7) of the 

Constitution, which states as follows: 

                                                

25
  Democratic Alliance v Masondo (supra), at paragraph 77. 

26
  Structures of Government, as published in “Commentary to the Constitutional Law of South Africa”,  

Local Government, Chapter 22, published on Juta – page 34 and 35. 
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“(7)  The national government, subject to section 44,
27

and the provincial 

governments have the legislative and executive authority to see to the  

effective performance by municipalities of their functions in respect of  

matters listed in Schedules 4 and 5, by regulating the exercise by 

municipalities of their executive authority referred to in section 156 (1).” 

(Our emphasis.) 

 

59. With regard to the argument that regulation, by national legislation, of the manner 

in which a municipal council appoints a municipal manager or a manager directly 

accountable to the municipal manager, could compromise a municipal council’s 

constitutionally protected right to regulate its own affairs, it is further important to note the 

matter of Executive Council of the Western Cape v Minister for Provincial Affairs and 

Constitutional Development of the Republic of South Africa; Executive Council of 

KwaZulu-Natal v President of the Republic of South Africa and Others.28 In this 

matter, the obligation on a municipality to appoint a municipal manager was alleged to be 

unconstitutional. It was alleged to violate the municipality’s right to regulate its internal 

affairs. The Constitutional Court dismissed this allegation and held that “the municipal 

manager is a key structure of a municipality and not merely a personnel appointment as 

contemplated in section 160(1)(d) of the Constitution”.  It is thus “permissible for national 

government to make provision for the appointment of the municipal manager in 

terms of section 155(7) of the Constitution”, which authorises national government to 

enact legislation to regulate the exercise by municipalities of their executive authority.  

 

60. The powers and functions of municipalities are set out in section 156 of the 

Constitution, but it is clear from sections 151(3) and 155(7) of the Constitution, that these 

powers are subject to supervision by national and provincial governments, and that 

national and provincial legislation has precedence over municipal legislation. The 

powers of municipalities must, however, be respected by the national and provincial 

governments which may not use their powers to “compromise or impede a municipality’s  

                                                

27
  Section 44 of the Constitution sets out the limits of the national legislative authority that is vested in 

Parliament (e.g. Parliament may pass legislation in relation to a matter listed in Schedule 4 or 5 to 

the Constitution, it may intervene, by passing legislation in accordance with section 76(1), with 

regard to a matter falling within a functional area listed in Schedule 5, when necessary to, amongst 

other things, establish minimum standards required for the rendering of services, etc.). 

 
28

  1999 (12) BCLR 1360 (CC). 
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ability or right to exercise its powers or perform its functions”. There is also a duty on 

national and provincial governments “by legislative and other measures” to support and 

strengthen the capacity of municipalities to manage their own affairs and an obligation 

imposed by section 41(1)(g) of the Constitution on all spheres of government to “exercise  

their powers and perform their functions in a manner that does not encroach on the 

geographical, functional or institutional integrity of government in another sphere”. The 

Constitution therefore protects the role of local government, and places certain constraints 

upon the powers of Parliament to interfere with local government decisions.29  

 

61. Having considered the case law and relevant provisions of the Constitution, we are 

thus of the view that the proposed amendments to the Bill [i.e. the proposed removal of 

the discretion of a municipal council to appoint a manager directly accountable to a 

manager in terms of section 57(7) – for a fixed term of five years and the proposed 

insertion of a new section 57(7A) that would place an obligation on the municipal council to 

appoint a  manager directly accountable to a manager only on a permanent basis] would 

not be in conflict with the section 151(2) or (3) of the Constitution. A municipality’s 

right to govern its own affairs is subject to national and provincial legislation, as provided 

for in the Constitution and it is thus permissible, in terms of section 155(7) of the 

Constitution, for national government to make provision for the manner in which the 

municipality must appoint a municipal manager and a manager directly accountable 

to the municipal manager. 

 

CONCLUSION 

 

Ad question (a):   

The constitutionality and fairness of making managers reporting to municipal 

managers permanent while municipal managers remain on fixed term contracts 

 

62. It must be noted that the law does not tolerate differentiation between employees 

performing the same or similar work, unless there is a lawful justification for this 

differentiation.  

                                                

29
  Structures of Government, as published in “Commentary to the Constitutional Law of South Africa”,  

Local Government, Chapter 22, published on  Juta – page 40. 
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63. In our view, the fact that a municipal manager is, amongst other things, the head of 

the administration and the accounting officer of a municipality, who is subject to the policy  

directions of the municipal council, serves as a justifiable basis for the principal Act 

providing specifically that the municipal manager’s employment contract must be for a  

fixed term of five years, not exceeding a period of one year after the election of the next 

municipal council.  The municipal manager’s term of employment is thus connected 

to the municipal council’s elective term, for a very specific reason.   

 

64. In light of the case law considered in our discussion above, we are of the view that 

the differentiation between the employment contracts of municipal managers and 

managers directly accountable to municipal managers, was intentional and would 

be justified in terms of the objectives that the Department seeks to achieve in respect of 

creating institutional stability in municipalities. It is further our opinion that the 

differentiation between municipal managers and managers directly accountable to 

municipal managers is not arbitrary and serves a legitimate government purpose, 

when tested against the limitation provision in section 36 of the Constitution and the tests 

laid down by the courts with reference to section 6(4) of the Employment Equity Act.   

 

65. The differentiation between municipal managers and managers accountable 

to municipal managers is thus, in our view, not unfair or unconstitutional. 

 

Ad question (b):    

The extent to which the proposed clause on permanent contracts is in harmony with 

section 151(2) of the Constitution 

 

66. The powers and functions of municipalities are set out in section 156 of the 

Constitution, but it is clear from sections 151(3) and 155(7) of the Constitution, that these 

powers are subject to supervision by national and provincial governments, and that 

national and provincial legislation has precedence over municipal legislation. 

 

67. There is also a duty on national and provincial governments, “by legislative 

and other measures”, to support and strengthen the capacity of municipalities to 

manage their own affairs and an obligation imposed by section 41(1)(g) of the 

Constitution on all spheres of government to “exercise their powers and perform their 

functions in a manner that does not encroach on the geographical, functional or  
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institutional integrity of government in another sphere”. The Constitution therefore protects 

the role of local government, and places certain constraints upon the powers of Parliament 

to interfere with local government decisions.  It is our view that the statutory requirements  

prescribed for the appointment of municipal managers and managers accountable to 

municipal managers form part of the legislative measures that national government 

must take to strengthen the capacity of municipalities to manage their own affairs.   

 

68. Subsequently, our view is that the proposed clause on permanent contracts is 

in harmony with section 151(2) and (3) of the Constitution and does not encroach upon 

the municipality (or municipal council)’s executive or legislative authority. 

 

 
Yours faithfully,   

 

 

 
 
 
 
 
FOR THE OFFICE OF THE CHIEF STATE LAW ADVISER 
ADV YD VAN ASWEGEN 
 
 


