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GENERAL EXPLANATORY NOTE:

[ ] Words in bold type in square brackets indicate omissions from
existing enactments.

Words underlined with a solid line indicate insertions in
existing enactments.

BILL

Toamend the BanksAct, 1990, so asto defineor further define certain expressions;
to extend certain provisionsto controlling companies; to clarify certain provisions
in line with their practical application; to update references to legislation and
institutions; to delete outdated provisions; to provide for the roles and responsi-
bilities of a consolidating supervisor and a host supervisor; to provide for written
arrangements relating to the respective roles and responsibilities of and co-
operation between supervisors; to provide for the sharing of information; to
provide for a supervisory review process; to provide for the mapping of external
ratings, to provide for the issuance of circulars, directives and guidance notes; to
provide for the publication of registrations and deregistrations of branches,
controlling companies and representative offices; to provide clarity with regard to
the registration of a controlling company; to provide for the calculation of the
amount pertaining to therestriction of investments by controlling companiesto be
prescribed by regulation; to clarify provisions relating to the establishment of a
subsidiary by a bank; to amend the provisions pertaining to the transfer of assets
and liabilities by a bank; to make further provision regarding the minimum share
capital and unimpaired reserve funds of a bank; to extend the provisions
pertaining to theissue of certain financial instruments; to providefor the approval
of eligibleinstitutions; to providefor theverification of information; toincreasethe
power s of the Registrar and duly appointed manager in respect of an inspection of
the activities of unregistered persons; and to provide for penalties that may be
imposed on banks by the Registrar; and to provide for matters connected
therewith.

E IT ENACTED by the Parliament of the Republic of South Africa, as
follows.—

Amendment of section 1 of Act 94 of 1990, as amended by Government Notice
R.1765 of 30 July 1991, section 1 of Act 42 of 1992, sections 1 and 25 of Act 9 of 1993,
section 1 of Act 26 of 1994, section 1 of Act 55 of 1996, section 1 of Act 36 of 2000
and section 1 of Act 19 of 2003

1. Section 1 of the Banks Act, 1990 (hereinafter referred to as the principal Act), is
hereby amended—
(a) by the insertion in subsection (1) after the definition of ‘‘agency” of the
following definition:
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allocated capital and reserve funds' means such amount of

qualifying capital and reserve funds as may be approved and assigned by
the board of directors of abank as capital and reserve funds designated to
provide for the risks pertaining to the particular nature of such bank’s
business as contemplated in section 70(2), 70(2A) or 70(2B), as the case
may be;"”;
by the substitution in subsection (1) for the definition of *‘chief executive
officer” of the following definition:

“* “chief executive officer’—

(a) inrelation to a bank, means a person who, either aone or jointly
with one or more other persons, is responsible under the direct
authority of the board of directors of the bank for the conduct of the
business of the bank;

(b) in relation to a branch, means a person who, either alone or jointly,
with one or more other persons, isresponsible for the conduct of the
business of the branch;”;

by the insertion in subsection (1) after the definition of *‘company” of the
following definition:

*“ ‘consolidating supervisor’ means—

(@) inrelationto aforeign supervisor, the supervisor that isresponsible
for the regulation and supervision, on a consolidated basis, of a
foreign ingtitution that is incorporated in that foreign jurisdiction
and which conducts a business similar to the business of a bank or
controlling company; or
(b) the Registrar, interms of his or her functions and responsibilities to
regulate and supervise a bank, controlling company or banking
group on a consolidated basis;”’;
by the substitution in subsection (1) for subparagraph (vi) of the definition of
““deposit” for the following subparagraph:
“(vi) paidby any personto aregistered long-term insurer as defined in
section [1(1) of the Insurance Act, 1943 (Act No. 27 of 1943)]
1 of the Long-term Insurance Act, 1998 (Act No. 52 of 1998), as
apremium in respect of any kind of policy defined or referred to
in [that section] the Long-term Insurance Act, 1998, and under
which policy that long-term insurer assumes, in return for such
premium, such [an] obligation asis described in [that section in
the definition of, or with reference to, the kind of policy in
guestion] the Long-term Insurance Act, 1998,;"";
by the insertion in subsection (1) after subparagraph (viii) of the definition of
““deposit” of the following subparagraph:
“(ix) paidby any personto aregistered short-terminsurer asdefinedin

section 1 of the Short-term Insurance Act, 1998 (Act No. 53 of
1998), as a premium in respect of any kind of policy defined or
referred in the Short-term Insurance Act, 1998, and under which
policy that short-term insurer assumes, in return for such
premium, the obligation described in the Short-term Insurance
Act, 1998,;";
by the insertion in subsection (1) after the definition of *‘director” of the
following definition:
“ ‘division’, inrelation to abank, means a business unit or section of that

bank that conducts its business—

(@) under a name that includes the word *bank’ or any derivative
thereof, or the words ‘‘deposit-taking institution” or *‘building
society” or any derivative thereof; and

(b) under the instruction and within the governance structures of the
bank concerned;”;

by the insertion in subsection (1) after the definition of ‘‘domestic
shareholder”” of the following definition:

“ ‘eligible institution’ means an external credit assessment institution

or an export credit agency that meets the minimum requirements as

prescribed and which institution or agency has been approved in writing

by the Registrar;”;
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4

(h) by theinsertion in subsection (1) after the definition of ** executive officer’” of
the following definition:
“ ‘external credit assessment’ means an assessment or a rating issued

by an dligible institution, which assessment or rating—

(a) relates to the ongoing ability of a person or a country to repay
amounts due and payable by the said person or the said country,
including any principal amount and related interest; and

(b) meets such requirements as may be prescribed;”’;

(i) by theinsertionin subsection (1) after the definition of ** holding company’’ of
the following definitions:

“ *host supervisor’ means—

(a) inrespect of aforeign supervisor, the supervisor that is responsible
for the regulation and supervision of any branch, subsidiary, joint
venture or related entity of a bank or controlling company,
incorporated or operating within its jurisdiction; or

(b) theRegistrar, interms of his or her functions and responsibilities to
regulate or supervise a foreign institution that is incorporated and
conducts business similar to the business of a bank in a foreign
country and which has been authorised and regi stered to conduct the
business of a bank within the Republic;

‘hybrid-debt instrument’ means a financial instrument that combines

certain features of equity financial instruments and debt financial

instruments;”’;
()) by the substitution in subsection (1) for the definition of *‘primary share
capital” of the following definition:

“ ‘primary share capital’ means—

(a) capital obtained through the issue of —

(i) ordinary shares;
(ii) non-redeemable non-cumulative preference shares; or
(iii) prescribed categories of preferred securities; or

(b) such percentage of minority interests arising from the consolidation
of accounts as may be prescribed,

but excluding such ordinary shares, non-redeemable non-cumulative

preference shares or prescribed categories of preferred securities issued

in pursuance of the capitalization of reservesresulting from arevaluation
of assets;”’;
(K) by the substitution in subsection (1) for the definition of “ primary unimpaired
reserve funds” of the following definition:
“ ‘primary unimpaired reserve funds' means—
(a) funds obtained from—
(i) actual earnings or by way of recoveries;
(ii) premiums on the issue of ordinary or non-redeemable
non-cumulative preference shares; or
(iii) asurplus on the realization of capital assets; or

(b) such percentage of—

(i) areserve arising from compliance with financial reporting
standards as may be prescribed; or

(i) minority interests arising from the consolidation of accounts
as may be prescribed,

and which have been set aside as a general or specia reserve, are

disclosed as such areservein the financial statements of the bank or the

controlling company concerned and are available for the purpose of
meeting liabilities of or losses suffered by the bank or the controlling
company, as the case may be, but does not include any fund required to
be maintained in terms of any other law, unless so prescribed;”;
(I by the insertion in subsection (1) after the definition of *‘public’ of the
following definition:

“ *qualifying capital and reserve funds means the net sum of capital

and reserve funds required to be held by a bank, calculated and

determined in accordance with the provisions of section 70(2), 70(2A) or
70(2B), as the case may be, having regard to the nature of such bank’s
business;’”;
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5

(m) by the deletion in subsection (1) of the definition of *“ Regulations relating to
Banks' Financial Instrument Trading’’;

(n) by the substitution in subsection (1) for the definition of ** secondary capital”
of the following definition:

secondary capital’ means—

(a) aprescribed percentage of capital obtained through the issue, with

(b)

the prior written approval of the Registrar and in accordance with

conditions approved by the Registrar in writing and on such further

conditions, if any, as may be prescribed, of—

[(@)]() cumulative preference shares;

[(b)](ii) ordinary shares, or preference shares other than cumula-
tive preference shares, issued in pursuance of the
capitalisation of reserves resulting from a revaluation of
assets; [and] or

[(0)](iii) prescribed categories of debt instruments; and

capital obtained through the issue of instruments constituting

(o) by the
unimpai

(@)

(b)
(©
(d)

(e

primary share capital where the relevant proceeds of such instru-
ments, or any portion thereof, are excluded from qualifying primary
share capital as a result of a prescribed limit;"”;

substitution in subsection (1) for the definition of *‘secondary

red reserve funds’ of the following definition:

secondary unimpaired reserve funds means—
such funds, obtained from actual earnings or by way of recoveries,
as may be prescribed and which have been set aside, but which are
not disclosed as a general or specia reserve in the financia
statements or consolidated financial statements of the bank or the
controlling company concerned;
aprescribed percentage of the amount of any surplus resulting from
arevaluation of assets and determined as prescribed;
a prescribed amount of general provisions or areserve held against
unidentified and unforeseen losses; [and]
funds obtained by way of premiums on the issue of cumulative
preference shares or debt instrumentsissued in accordance with the
prescribed conditions, whether or not such funds are disclosed as a
general or specia reserveinthefinancia statements or consolidated
financial statements of the bank or the controlling company
concerned;
such percentage of areserve arising from compliance with financial

U]

reporting standards as may be prescribed;
such percentage of minority interests arising from the consolidation

()

of accounts as may be prescribed; or
funds constituting primary unimpaired reserve funds where such

funds, or any portion thereof, are excluded from qualifying primary
reserve funds as a result of a prescribed limit,

but does not include any fund required to be maintained in terms of any
other law, unless so prescribed;”;

(p) by the

insertion in subsection (1) after the definition of *‘secondary

unimpaired reserve funds’ of the following definition:

securitisation scheme means a synthetic securitisation scheme or a

traditional securitisation scheme as defined in Government Notice R. 681

published in Government Gazette No. 26415 on 4 June 2004;"";

(q) by the substitution in subsection (1) for the definition of ““tertiary capital’” of
the following definition:

(@)
(b)

tertiary capital’ means[—
accrued current-period uncapitalized net profits derived from
trading activities, or

] capital obtained by means of unsecured subordinated [loans
negotiated] debt, subject to such conditions as may be prescribed;

(r) by the deletion of subparagraph (ee) of the definition of “‘the business of a

bank’ .
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6
Amendment of section 4 of Act 94 of 1990, asamended by section 2 of Act 36 of 2000
2. Section 4 of the principal Act is hereby amended by the addition of the following

subsections:
“(3) The Registrar may from time to time enter into a written cooperation

arrangement, including a memorandum of understanding, with a host
supervisor, consolidating supervisor or any other person or institution as the
Registrar may deem fit, which cooperation arrangement may include—

(&) aprovision that the Registrar may accept the methods and approval
processes used by a foreign institution or bank at group level:
Provided that—

(i) such methods and approval processes comply with such
conditions as may be prescribed; or

(ii) the Registrar may impose additional conditions or require-
ments;

(b) aprovision that the Registrar may conduct an on-site examination
or an inspection of abank or controlling company that is conducting
business by means of abranch, subsidiary company, joint venture or
related entity within the jurisdiction of the relevant host supervisor
or consolidating supervisor, as the case may be;

(c) aprovision that such host supervisor or consolidating supervisor
may conduct an on-site examination or an inspection of a branch,
subsidiary company, joint venture or related entity of a bank or a
controlling company;

(d) aprovision that the Registrar may share information relating to the
financial condition and performance of branches, subsidiaries, joint
ventures or related entities of a bank or controlling company with
the relevant host supervisor;

(e) aprovision that the Registrar—

(i) be informed by the relevant host supervisor of adverse
assessments of qualitative aspects of the foreign operations
of abank or controlling company; or

(i) may provide information to the relevant host supervisor
regarding significant problems that are being experienced
within a bank, controlling company or banking group;

(f) such other matters as the Registrar may deem relevant.

(4) The Registrar shall implement and maintain a supervisory review
process, which process may include—

(@) an on-site examination, inspection or review of a bank or
controlling company and its respective branches, subsidiaries, joint
ventures or related entities, within or outside the Republic;

(b) an off-site review of a bank or controlling company and its
respective branches, subsidiaries, joint ventures or related entities,
within or outside the Republic;

(c) adiscussionwith an executive officer, achief executive officer or an
employee in charge of a risk management function of a bank or
controlling company, including a discussion with an executive
officer responsible for compliance or internal audit of a bank or
controlling company;

(d) adiscussionwith amember of the board of directors or amember of
a board-appointed committee of a bank or controlling company;

(e) areview of the work done by an external auditor of a bank or
controlling company;

() a review of reports submitted in terms of this Act by a bank,
controlling company or banking group.

(5) In order to ensure the appropriate usage of an external credit assessment
issued by an eligible institution, a bank, a controlling company or a branch,
the Registrar—

(a) shall assign external credit ratings to risk weights as may be
prescribed from time to time; and

(b) shall publicly disclose which external credit assessment or rating
issued by an eligible external credit assessment institution relatesto
which prescribed risk weight.
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7

(6) The Registrar may implement such international regulatory or
supervisory standards and practices as he or she deems appropriate after
consultation with banks.

(7) Notwithstanding section 33 of the South African Reserve Bank Act,
1989 (Act No. 90 of 1989), the Registrar—

(@) may from timeto time publicly disclose the following information:
(i) Criteria relating to the review of the internal capital
assessments of banks;

(ii) factors relating to the setting of capital adequacy ratios by
the Registrar that are in excess of the minimum capital
adequacy ratio as prescribed;

(b) shall from timeto time publicly disclose the following information:;

(i) Theprocessand criteriafor recognising eligibleinstitutions;
and

(ii) international regulatory or supervisory standards and prac-
tices implemented in terms of subsection (6).”.

Amendment of section 6 of Act 94 of 1990, as amended by section 25 of Act 9 of
1993, section 3 of Act 26 of 1994, section 3 of Act 36 of 2000 and section 3 of Act 19
of 2003

3. Section 6 of the principal Act is hereby amended—
(a) by the substitution for subsection (4) of the following subsection:

“(4) The Registrar may from time to time by means of a circular
furnish banks, controlling companies, eligibleinstitutions and auditors of
banks or controlling companies with guide-lines regarding the applica-
tion and interpretation of the provisions of this Act [or provide banks
with any other information].”; and

(b) by the addition of the following subsections:
**(5) The Registrar may from time to time by means of aguidance note

furnish banks, controlling companies, eligibleinstitutions and auditors of
banks or controlling companies with information in respect of market
practices or market or industry developments within or outside the
Republic.

(6) (@) The Registrar may from time to time, in writing, after
consultation with the relevant bank, controlling company, eligible
institution or auditor of a bank or controlling company, issue a directive
to such a bank, controlling company, eligible institution or auditor of a
bank or controlling company, either individually or collectively, regard-
ing the application of this Act.

(b) The directive contemplated in paragraph (a) may include the
issuing of a non-financial sanction or a directive requiring a bank, a
controlling company, an eligible institution or an auditor of a bank or
controlling company, either individually or collectively, within the
period specified in such directive, to—

(i) cease or refrain from engaging in any act, omission or course of
conduct or to perform such acts necessary to remedy the
situation;

(ii) perform such acts necessary to comply with the directive or to
effect the changes required to give effect to the directive; or

(iii) provide the Registrar with such information and documents
relating to the matter specified in the directive.

(c) The Registrar may, after consultation with the relevant bank,
controlling company, €ligible institution or auditor of a bank or
controlling company, subject to the directive, cancel in writing a
previously issued directive.

(d) No directive issued by the Registrar shall have retroactive effect.

(e) A bank, a controlling company, an eligible institution or an auditor
of abank or controlling company that neglects, refuses or failsto comply
with a directive issued under this subsection shall be guilty of an
offence.”.
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Amendment of section 7 of Act 94 of 1990, as amended by sections 3 and 25 of Act
9 of 1993, section 3 of Act 36 of 2000 and section 4 of Act 19 of 2003

4, Section 7 of the principal Act is hereby amended—
(a) by the substitution for the heading of the following heading:
“Furnishing of information by banks and controlling companies’;
and
(b) by the substitution in subsection (1) for paragraph (b) of the following
paragraph:
““(b) direct such bank, controlling company or subsidiary to furnish the
Registrar with areport by a public accountant as defined in section
1 of the [Public Accountants and Auditors' Act, 1991 (Act No.
80 of 1991)] Auditing Profession Act, 2005 (Act No. 26 of 2005), or
by any other person with appropriate professiona skill, on any
matter, or any aspect of any matter, about which the Registrar has
directed or may direct under paragraph (a) the bank, controlling
company or subsidiary to furnish information.” .

Amendment of section 9 of Act 94 of 1990, as substituted by section 4 of Act 36 of
2000 and amended by section 6 of Act 19 of 2003

5. Section 9 of the principal Act is hereby amended by the substitution in subsection
(2) for paragraph (c) of the following paragraph:
““(c) oneshall be aperson registered as an accountant and auditor under [section 15
of the Public Accountants and Auditors Act, 1991 (Act No. 80 of 1991)]
the Auditing Profession Act, 2005 (Act No. 26 of 2005), and who in the
opinion of the Minister has wide experience of, and is knowledgeable about
the latest developments in, the accountants’ and auditors' profession.”.

Amendment of section 12 of Act 94 of 1990, as amended by sections 5 and 25 of Act
9 of 1993 and section 8 of Act 19 of 2003

6. Section 12 of the principal Act is hereby amended by the substitution in subsection
(3) for paragraph (b) of the following paragraph:

“(b) a report by a public accountant as defined in section 1 of the [Public
Accountants' and Auditors Act, 1991 (Act No. 80 of 1991)] Auditing
Profession Act, 2005 (Act No. 26 of 2005), or by any other knowledgeable
person approved by the Registrar, on such aspects relating to the application
in question,”.

Amendment of section 18A of Act 94 of 1990, asinserted by section 11 of Act 26 of
1994 and amended by section 15 of Act 19 of 2003

7. Section 18A of the principal Act ishereby amended by the addition of the following
subsection:
“(8) Any reference to abank in thisAct or in any other Act of Parliament
shall, in so far as it may be relevant, include a reference to a branch, unless
expressly stated otherwise.” .

Substitution of section 30 of Act 94 of 1990, as substituted by section 8 of Act 9 of
1993, and amended by section 23 of Act 26 of 1994 and section 22 of Act 19 of 2003

8. The following section is hereby substituted for section 30 of the principal Act:
“Publication of information relating to banks, controlling companies,
eligible institutions and representative offices of foreign institutions
and the keeping of records by the Registrar

30. (1) The Registrar shall publish a notice in the Gazette and shall keep

arecord of—
@ (i) registration of an institution as a bank or a controlling
company;
(if) authorisation granted to conduct the business of a bank by
means of a branch; or
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9

(iii)  consent granted for the establishment of arepresentative office
by aforeign institution;

(b) (i) cancellation or suspension of the registration of a bank or

controlling company;

(i) withdrawal of the authorisation to conduct the business of a
bank by means of a branch; or

(iif) withdrawal of consent to conduct the business of a represen-
tative office by a foreign institution or the closure of such
representative office;

(c) restriction on the activities of abank, controlling company or branch;

(d) change of name of a bank, controlling company, branch or represen-
tative office of aforeign institution;

(e) permission granted in respect of a compromise, amalgamation or
arrangement referred to in Chapter XI1 of the Companies Act where a
bank is a principal party to such compromise, amalgamation or
arrangement;

(f) permission granted to an arrangement for the transfer of more than 25
per cent of the assets, liabilities or assets and liabilities of a bank to
another person; or

(g) approva granted in respect of an eligible institution,

which is effected or which takes place under this Act.

(2) The Registrar shall keep arecord of every—

(@) approva granted to a bank or a controlling company to establish or
acquire a subsidiary within or outside the Republic;

(b) approval granted to abank to establish or acquire a branch of a bank;

(c) approval granted to a bank or a controlling company to acquire an
interest in any undertaking having its registered office or principal
place of business outside the Republic;

(d) approva granted to a bank or a controlling company to create or
acquire a trust outside the Republic of which the bank is a major
beneficiary;

(e) approva granted to a bank or a controlling company to establish or
acquire any financial or other business undertaking under its direct or
indirect control; or

(f) approval granted to a bank to establish or acquire a representative
office outside the Republic,

which is effected or which takes place under thisAct.”.

Amendment of section 37 of Act 94 of 1990, as amended by section 4 of Act 42 of
1992, section 25 of Act 9 of 1993, section 30 of Act 26 of 1994 and section 25 of Act
19 of 2003

9. Section 37 of the principal Act is hereby amended—
(a) by the substitution for subsection (1) of the following subsection:
(1) Subject to the provisions of subsection (6), no person shall
acquire in abank or controlling company [shares]—

(a) shares of which the total nomina value or voting rights in
respect of the issued shares of such bank or controlling
company that are exercisable by such person; or

(b) shares of which the total nominal value together with the total
nominal value of such shares already held by such person or
the voting rightsin respect of the issued shares of such bank or
controlling company that is exercisable by such person
together with the voting rights attached to the shares of such
bank or controlling company that are already held and
exercisable by such person; or

(c) shares of which the total nominal value together with the total
nominal value of such shares already held by such person and
by the associate or associates of such person or the voting
rights in respect of the issued shares of such bank or
controlling company that are exercisable by such person
together with the voting rights attached to the shares of such
bank or controlling company that are already held and
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10

exercisable by such person and by the associate or associates
of such person,
[amounts] amount to more than 15 per cent of the total nominal value or
the total voting rights in respect of all the issued shares of the bank or
controlling company, without first having obtained permission in
accordance with the provisions of subsection (2) for such acquisition.”;

(b) by the substitution in subsection (2) for paragraph (a) of the following
paragraph:

“(a) If, subject to the provisions of paragraph (c)—

(i) any person has for a period of 12 months or such shorter
period as the Registrar may deem fit held so many sharesin
or the voting rights in respect of the issued shares of a bank
or controlling company as such person may in accordance
with the provisions of subsection (1) hold therein, such
person may, if the Registrar has granted permission in
writing thereto, acquire more than 15 per cent, but not
exceeding 24 per cent, of those shares or the voting rightsin
respect of the issued shares as contemplated in the said
subsection;

(if) thesaid person hasfor aperiod of 12 months or such shorter
period as the Registrar may deem fit held 24 per cent of
those shares or the voting rights in respect of the issued
shares as so contemplated such person may, if the Registrar
has granted permission in writing thereto, acquire more than
24 per cent, but not exceeding 49 per cent, of those shares or
the voting rights in respect of the issued shares as
contemplated in the said subsection (1);

(iii) thesaid person hasfor aperiod of 12 months or such shorter
period asthe Minister may deem fit held 49 per cent of those
shares or the voting rights in respect of the issued shares as
contemplated in the said subsection (1) such person may, if
the Minister has, through the Registrar, granted permission
thereto in writing, acquire more than 49 per cent, but not
exceeding 74 per cent, of those shares or the voting rightsin
respect of the issued shares as contemplated in the said
subsection; and

(iv) thesaid person hasfor aperiod of 12 months or such shorter
period asthe Minister may deem fit held 74 per cent of those
shares or the voting rights in respect of the issued shares as
contemplated in the said subsection (1) such person may, if
the Minister has, through the Registrar, granted permission
thereto in writing, acquire more than 74 per cent of those
shares or the voting rightsin respect of theissued shares, as
contemplated in the said subsection.”;

(c) by the substitution in subsection (2) for paragraph (c) of the following
paragraph:

*(c) Notwithstanding the provisions of paragraph (a), the Registrar or
the Minister, asthe case may be, may, if in aparticular case the Registrar
or the Minister, asthe case may be, deemsit fit to do so, grant permission
for the acquisition of shares or the voting rights in respect of the issued
shares as contemplated in subparagraph (i), (ii), (iii) or (iv) of paragraph
(a) without the applicant for such permission having held shares or the
voting rightsin respect of the issued shares for the period of 12 months
or any shorter period as required in any of the said subparagraphs.”;

(d) by the substitution for subsection (3) of the following subsection:

“(3) If any person at the commencement of the [Deposit-taking
Institutions Amendment Act, 1992] Banks Amendment Act, 2007,
already holds more than 15 per cent of the [shares] voting rights in
respect of the issued shares in a bank or controlling company as
contemplated in subsection (1), such person may not acquire more of
[those shares] the voting rights in respect of the issued shares as
contemplated in the said subsection before such person has obtained the
appropriate permission in terms of subsection (2)."”;
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(e) by the substitution in subsection (4) for the words preceding paragraph (a) of
the following words:

““Permission in terms of subsection (2) for the acquisition of sharesor the

voting rights in respect of the issued shares in a bank or controlling

company shall not be granted unless the Registrar or the Minister, asthe
case may be, is satisfied that the proposed acquisition of shares or the
voting rights in respect of the issued shares—";

(H by the substitution for subsection (5) of the following subsection:
“(5) If, in the case of a shareholding contemplated in—

(a) subsection (2)(a)(i) and (ii), the Registrar; or
(b) subsection (2)(a)(iii) and (iv), the Minister,

is of the opinion that the retention of such shareholding or voting rights
in respect of the issued shares in a bank or controlling company by a

particular shareholder will be to the detriment of the bank or controlling
company concerned, the Registrar or the Minister, as the case may be,
may by way of application on notice of motion apply to the division of
the High Court in whose area of jurisdiction the head office of the bank
or controlling company is situated, for an order—

0]

(i)

compelling such shareholder to reduce, within a period deter-
mined by the court, the sharehol ding or voting rightsin respect of
the issued shares of that person in that bank or controlling
company to a shareholding or voting rights in respect of the
issued shares, as contemplated in subsection (1), with a total
nominal value of not more than 15 per cent of the total nominal
value of al the issued shares or voting rights in respect of the
issued shares of that bank or controlling company; and

limiting, with immediate effect, the voting rights that may be
exercised by such shareholder by virtue of the shareholding of
that person to 15 per cent of the voting rights attached to al the
issued shares of the bank or controlling company concerned.”;
and

(g) by the substitution for subsection (6) of the following subsection:

**(6) The provisions of subsection (1) shall not apply to the acquisition
of shares or voting rights in respect of the issued shares in a bank by a
controlling company registered as such in respect of that bank.”.

Amendment of section 43 of Act 94 of 1990, as amended by section 25 of Act 9 of
1993, section 34 of Act 26 of 1994 and section 30 of Act 19 of 2003

10. Section 43 of the principal Act is hereby amended by the substitution for
subsection (1) of the following subsection:
“(1) [A] Subject to section 42, a public company—

(@) [which desires] that intends to exercise control over any bank; or

(b) whichisacontrolling company, as defined in section 1 of the Companies
Act, in respect of any other public company which has applied in terms
of section 16 for registration as a bank,

[may] shall apply to the Registrar on the form prescribed [in the Regulations

relating to Banks] for registration as a controlling company in respect of that

bank or proposed bank, as the case may be.”.

Substitution of section 50 of Act 94 of 1990, as amended by section 33 of Act 19 of

2003

11. The following section is hereby substituted for section 50 of the principal Act:

“Investments and loans and advances by controlling companies

50. (1) A controlling company investing money—

in undertakings other than banks or institutions which conduct
business similar to the business of a bank in a country other than the
Republic, controlling companies or companies of which the main
object is the holding or development of property which is used or
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intended to be used mainly for the purpose of conducting the business
of a bank; or
(b) infixed property which is not used or intended to be used mainly for
the purpose of conducting the business of a bank,
shall manage its transactions in such investments in such a way that the
amount of such investments does not at any time exceed [40 per cent of the
sum] a prescribed percentage of a prescribed amount of the share capital
and reserve funds of the controlling company [and any bank under its
control,] calculated on a consolidated basis[in the manner] as prescribed.
(2) A controlling company providing loans and advances—

(a) to undertakings other than banks, institutions which conduct business
similar to the business of a bank in a country other than the Republic,
controlling companies or companies of which the main object is the
holding or development of property which is used or intended to be
used mainly for the purpose of conducting the business of a bank; or

(b) inrelation to fixed property which is not used or intended to be used
mainly for the purpose of conducting the business of a bank,

shall manage itstransactionsin relation to such loans and advancesin such

a way that the amount of such loans and advances does not at any time

exceed a prescribed percentage of a prescribed amount of the share capital

and reserve funds of the controlling company and calculated on a

consolidated basis as prescribed.” .

10

15

20

Amendment of section 52 of Act 94 of 1990, as amended by section 3 of Act 55 of
1996 and section 35 of Act 19 of 2003

12. Section 52 of the principa Act is hereby amended—
(a) by the substitution for subsection (1) of the following subsection:

“(1) A bank shall not without the prior written approval of the
Registrar [or otherwise than] and in accordance with such conditions
[approved by the Registrar in writing] as the Registrar may
determine—

(a) establish or acquire a subsidiary [or create a division] in the
manner prescribed within or outside the Republic or enter into an
agreement having the effect that any company becomes its
subsidiary [or such division] within or outside the Republic;

(aA)invest in a joint venture within or outside the Republic if the
investment, or the investment together with one or more invest-
ments already made by the bank in that joint venture, resultsin the
bank being exposed to an amount representing more than five per
cent of its capital and reserves: Provided that for aslong asthe bank
is exposed to the aforementioned extent, such approval must be
obtained whenever it seeksto make afurther investment in that joint
venture;

(b) open or acquire a branch office outside the Republic;

(c) acquireaninterest in any undertaking having its registered office or
principal place of business outside the Republic;

(d) outside the Republic—

(i) create or acquire a trust of which the bank is a major
beneficiary; or

(if) establish or acquire any financial or other business under-
taking under its direct or indirect control; [or]

(e) establish or acquire a representative office outside the Republicl.];
or

(f) create or acquire adivision within or outside the Republic by means
of an arrangement or agreement with any person having the effect
that such person conducts his or her business through or by means
of such adivision.”; and

(b) by the insertion after subsection (1) of the following subsection:

“(1A) Notwithstanding subsection (1), the Registrar may, by means of
a circular contemplated in section 6(4), determine circumstances and
conditions in terms whereof an application contemplated in subsection
(1) isnot required.”.
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Amendment of section 54 of Act 94 of 1990, as substituted by section 6 of Act 42 of
1992 and amended by sections 12 and 25 of Act 9 of 1993, Proclamation No. 132 of
1994, section 36 of Act 26 of 1994, section 5 of Act 55 of 1996 and section 36 of Act
19 of 2003

13. Section 54 of the principa Act is hereby amended—
(a) by the substitution for subsection (1) of the following subsection:
(1) The Minister must consent, in writing and conveyed through the

Registrar, to—

(a) acompromise, analgamation or arrangement referred to in Chapter
XII of the Companies Act and which involves a bank as one of the
principal parties to the relevant transaction; and

(b) an arrangement for the transfer of more than 25 per cent of the
assets, liabilities or assets and liabilities of abank to another person:

Provided that the 25 per cent referred to in paragraph (b) shal be

calculated by aggregating the amount of the transferred assets, liabilities

or assets and liabilities together with any previous transfer of assets,
liahilities or assets and liabilities within the same financia year of the
bank concerned: Provided further that the Minister’s consent is granted
beforehand.”;
(b) by the insertion of the following subsections after subsection (1):
“(1A) Subsection (1)(b) shall not be applicableto thetransfer of assets

effected in accordance with a duly approved securitisation scheme.

(1B)(a) No arrangement for the transfer of 25 per cent or less of the
assets, liabilities or assets and liabilities of abank to another person shall
have legal force unless the consent of the Registrar to the transaction in
guestion has been obtained beforehand.

(b) In the event that only assets are transferred and the amount of the
transferred assets, together with any previoustransfer of assetswithinthe
same financial year, aggregates to an amount that islessthan 10 per cent
of the total on-balance-sheet assets of the transferring bank, consent in
termsof paragraph (a) isnot required: Provided that the transferring bank
notifies the Registrar of such atransfer in writing beforehand.

(1C) Subsection (1B) shall not be applicable to the transfer of assets
effected in accordance with a duly approved securitisation scheme.”;

(c) by the substitution in subsection (2) for paragraph (c) of the following
paragraph:

““(c) in the case of atransfer of assets, liabilities or assets and liabilities
referred to in subsection (1) [which entails the transfer by the
transferor bank of the whole or any part of its business as a
bank,] such transfer is effected to another bank or to a person
approved by the Registrar for the purpose of the said transfer.”;

(d) by theinsertion of the following subsection after subsection (2):
“(2A) The Registrar shall not grant his or her consent referred to in

subsection (1A) unless he or she is satisfied—

(a) that the transaction in question will not be detrimental to the public
interest;

(b) that the transaction in question will not be contrary to the interests
of the bank concerned or its depositors or the controlling company
concerned; or

(c) inthe case of atransfer of assets, liabilities or assets and liabilities
referred to in subsection (1B)(a), such transfer is effected to another
bank or to a person approved by the Registrar for the purpose of the
said transfer.”;

(e) by the substitution for subsection (3) for the following subsection:

“(3) Upon the coming into effect of a transaction effecting the
amalgamation of one bank with another bank as contemplated in
subsection (2)(b), or effecting thetransfer of [all or part] such part of the
assets, liahilities or assets and liabilities as approved in terms of
subsection (1) or (1B) of one bank to another bank or person as
contemplated in subsection (2)(c) or (2A)(c)—
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(b)
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(d)
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al the assets and liahilities of the amalgamating banks or, in the
case of such transfer of assets, liabilities or assets and liabilities as
approved in terms of subsection (1) or (1B), respectively, those
assets, liahilities or assets and liabilities of the transferor bank that
are transferred in terms of the transaction, shall vest in and become
binding upon the amal gamated bank or, asthe case may be, the bank
or person taking transfer of such assets, liabilities or assets and
liabilities;

the amalgamated bank or, in the case of such transfer of al the
assets and liabilities or atransfer of part of the assets, liabilities or
assets and liabilities as approved in terms of subsection (1) or (1B),
the bank or person taking transfer of such assets, liabilities or assets
and liabilities, shall have the same rights and be subject to the same
obligations as those which the amalgamating banks or, as the case
may be, the transferor bank may have had or to which they or it may
have been subject immediately before the amalgamation or transfer;
all agreements, appointments, transactions and documents entered
into, made, drawn up or executed with, by or in favour of any of the
amal gamating banks or, as the case may be, the transferor bank, and
in force immediately prior to the amalgamation or transfer, but
excluding such agreements, appointments, transactions and docu-
ments that, by virtue of the terms and conditions of the amalgam-
ation or transfer, are not to be retained in force, shall remain of full
force and effect and shall be construed for al purposesasif they had
been entered into, made, drawn up or executed with, by or in favour
of the amalgamated bank or, as the case may be, the bank or person
taking transfer of the assets, liabilities or assets and liabilities in
question; and

any bond, pledge, guarantee or instrument to secure future
advances, facilities or services by any of the amalgamating banks
or, as the case may be, by the transferor bank, which was in force
immediately prior to the amalgamation or transfer, shall remain of
full force and effect and shall be construed as a bond, pledge,
guarantee or instrument given to or in favour of the amalgamated
bank or, as the case may be, the bank or person taking transfer of
such assets, liabilities or assets and liabilities, as security for future
advances, facilities or services by that bank or person except where,
in the case of such transfer, any obligation to provide such
advances, facilities or servicesis not included in the transfer.””;

(H by the substitution for subsection (4) of the following subsection:

‘“(4) Any compromise, amalgamation or arrangement or any arrange-
ment for the transfer of assets, liabilities or assets and liabilities, referred
to in subsection (1) or (1B), excluding a transfer other than a transfer
referred to in subsection (2)(c) or (2A)(c), shall be subject—

@)
(b)

to confirmation at a general meeting of shareholders of each of the
banks concerned; or

in the case of atransaction effecting the transfer of assets, liahilities
or assets and liabilities of one bank to another bank or a person as
contemplated in subsection (2)(c) or (2A)(c), to confirmation at a
general meeting of shareholders of the transferor bank and the bank
or person taking transfer of such assets, liabilities or assets and
liabilities,

and the notice convening such ameeting shall contain or have attached to
it the terms and conditions of the relevant agreement or arrangement.”’;
(g) by the substitution for subsection (5) of the following subsection:

“(5) Notice of the passing of the resolution confirming, as contem-
plated in subsection (4), any compromise, amalgamation or arrangement,
or any arrangement for the transfer of assets, liabilities or assets and
liahilities referred to in subsection (1) or (1B), together with a copy of
such resolution and the terms and conditions of the relevant agreement or
arrangement, duly certified by the chairperson of the meeting at which
such resolution was passed and by the secretary of the bank or person
concerned, shall be sent to the Registrar by each of the banksinvolved or,
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in the case of a transaction effecting the transfer of assets, liabilities or
assets and liabilities of one bank to another bank or a person as
contemplated in subsection (2)(c) or 2A(c), by the relevant transferor
bank and the bank or person taking transfer of such assets, liabilities or
assets and liabilities, and after having received such noticesfrom al the 5
parties to the relevant agreement or arrangement, the Registrar shall
register those notices.’”;
(h) by the substitution for subsection (8) of the following subsection:

**(8) The Registrar of Companies, every Master of the High Court and
every officer or personin charge of adeedsregistry or any other office, if, 10
in the office of such Registrar, Master, officer or person or any register
under the control of such Registrar, Master, officer or person there—

(a) isregistered any title to property belonging to, or any bond or other
right in favour of, or any appointment of or by;

(aA)is registered any share, stock, debenture or other marketable 15
security in favour of; or

(b) has been issued any licence to or in favour of,

any bank which has amalgamated with any other bank, or any bank

which has transferred all or part of its assets, liabilities or assets and

liabilities referred to in subsection (1) or (1B), to any other bank or 20

person shall, if satisfied—

(i) that the Minister has consented in terms of subsection (1) to the
amalgamation or transfer or that the Registrar has consented in
terms of subsection (1B) to the transfer; and

(if) that such amalgamation or transfer has been duly effected, 25
and upon production to such Registrar, Master, officer or person of any
relevant deed, bond, share, stock, debenture, certificate, letter of
appointment, licence or other document, make such endorsements
thereon and effect such alterations in the registers of such Registrar,
Master, officer or person as may be necessary to record the transfer of the 30
relevant property, bond or other right, share, stock, debenture, market-
able security, letter of appointment or licence and of any rights
thereunder to the amalgamated bank or, as the case may be, to the bank
or person that hastaken transfer of the said assets, liabilities or assets and
ligbilities in question.”; 35

(i) by the substitution for subsection (9) of the following subsection:

“(9) The provisions of this section shall not affect the rights of any
creditor of a bank which has amalgamated with or transferred all or part
of its assets, liabilities or assets and liabilities referred to in subsections
(1) and (1B) to any other bank or person or taken over all or part of the 40
assets, liabilities or assets and liabilities in question of any other bank,
except to the extent provided in this section.””; and

(1) by the substitution for subsection (10) of the following subsection:

*“(10) The conditions and any tax benefit which immediately prior to
the date of a transfer, referred to in this section, of assets, liabilities or 45
assets and liabilitieswere applicable in respect of an investment, referred
toin section 10(1)(i)(xii), (xiiA) or (xiii), 20(1)(v), (vA) or (w) or 19(5A)
of the Income Tax Act, 1962 (Act No. 58 of 1962), with the transferor
bank shall, notwithstanding such atransfer of assets, liabilities or assets
and liabilities but subject to the provisions of the said Act, remain 50
applicable to the investment until the expiration of a period of ten years
as from the date on which it was initially made or until it is redeemed,
whichever occurs first.” .

Substitution of section 59 of Act 94 of 1990, asamended by sections 13 and 25 of Act
9 of 1993, section 38 of Act 26 of 1994 and section 39 of Act 19 of 2003 55

14. The following section is hereby substituted for section 59 of the principal Act:



16

““Returnsregarding shareholders

59. (1) Every bank and every controlling company shall within 90 days

of its registration as such, and annualy thereafter within 30 days of
31 December of each year, furnish the Registrar with areturn regarding its
shareholders as at the date of the said registration or as on 31 December of
that year, as the case may be.

(2) A return referred to in subsection (1) shall contain the information

prescribed.” .

Amendment of section 60 of Act 94 of 1990, as substituted by section 1 of Act 81 of
1991 and amended by section 25 of Act 9 of 1993, section 39 of Act 26 of 1994 and
section 40 of Act 19 of 2003

15. Section 60 of the principal Act is hereby amended—
(a) by the substitution for the heading of the following heading:
“Directors and officers of a bank or controlling company”’;
(b) by the substitution for subsection (5) of the following subsection:
“(5) (a) Every bank shall give the Registrar written notice of the

nomination of any person for appointment as a chief executive officer,
director or executive officer by furnishing the Registrar with the
prescribed information in respect of the nominee.
(b) The notice shall reach the Registrar at least 30 days prior to the
proposed date of appointment.
(c) The Registrar may object to the proposed appointment by means of
a written notice, stating the grounds for the objection, given to the
chairperson of the board of directors of the bank and to the nominee,
within 20 working days of receipt of the notice referred to in paragraph
(b).
(d) If the Registrar objects to the proposed appointment as envisaged
in paragraph (c), the bank shall not appoint the nominee and any
purported appointment shall have no legal effect: Provided that the bank
or nominee may dispute the Registrar’s objection, in which case the
provisions of subsection (6)(d) to (k), shall apply mutatis mutandis.

(e) For the purpose of this subsection the term “‘every bank™ shall
mean the chief executive officer of such bank, or in the case where it
concerns the appointment of the chief executive officer, such member of
the board of directors of such bank as may be designated by the board of
directors of such bank.”;

(c) by the substitution for subsection (6) of the following subsection:

**(6) (a) Without derogating from any law, the Registrar may object to
the appointment or continued employment of a chief executive officer,
[executive] director or executive officer of abank [may be terminated
by the Registrar] if the Registrar reasonably believes that the chief
executive officer, [executive] director or executive officer concerned is
not, or is no longer, afit and proper person to hold that appointment, or
if it is not in the public interest that such chief executive officer,
[executive] director or executive officer holds or continues to hold such
appointment.

(b) If the Registrar wishes to terminate the appointment or the
continued employment of a chief executive officer, [executive] director
or executive officer of a bank, [as envisaged in paragraph (a),] the
Registrar shall notify the following affected parties in writing of his or
her intention and of the grounds for the proposed termination:

(i) The chief executive officer, [executive] director or executive

officer concerned;

(ii) The chairperson of the board of directors of that bank (except if

the chairperson of the board is the person whose appointment the
Registrar wishes to terminate, in which case each director of the
bank concerned shall be notified); and
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(iii) The chief executive officer of that bank, (except if the chief
executive officer is the person whose appointment the Registrar
wishes to terminate, in which case the deputy chief executive
officer shall be notified).

(c) The written notice referred to in paragraph (b) shall notify such
parties that they are entitled to submit written representations to the
Registrar in response to that notice.

(d) Any [affected party who wishesto respond] notified party shall
be entitled, but not obliged, to make written representations to the
Registrar’s written notice [shall submit written representations in
response to that notice to the Registrar] within 14 working days of
receipt of the Registrar’s notice, or within such longer period as the
Registrar may, upon written application by the affected party concerned,
alow.

(e) The Registrar shall, within 14 working days of receipt of awritten
representation referred to in paragraph (d)—

(i) consider the representation;

(if) decide whether or not the appointment of the chief executive
officer, [executive] director or executive officer concerned should
be terminated for the reasons contemplated in paragraph (a); and

(iii) givenoticeto the affected parties of hisor her decision in writing.

(f) If, after having considered any written representation in respect of
the chief executive officer, [executive] director or executive officer
concerned, the Registrar remains of the view that such officer’s
appointment should be terminated, or if no written representation is
submitted to the Registrar within the period allowed under paragraph (d),
the Registrar shall refer the matter to the Arbitration Foundation of South
Africa or its successor-in-law, or any other body designated by the
Registrar by means of a notice in the Gazette (hereinafter referred to as
the **Arbitrator’) for arbitration [in terms of expedited procedures,
approved by the Registrar in writing and published in the Gazette].

(g) The Registrar shall make the request for arbitration referred to in
paragraph (f)—

(i) inwriting; and

(if)  within three working days after the expiry of the 14 day period
referred toin paragraph (e) or, if the affected parties do not submit
any written representations to the Registrar within the period
allowed under paragraph (d), within three working days after the
expiry of that period.

(h) The Arbitrator shall determine whether or not adequate reasons
exist for the termination, by the Registrar, of the appointment of the chief
executive officer, [executive] director or executive officer concerned.

(i) If under paragraph (h) the Arbitrator decides that adequate reasons
exist for the termination, the Arbitrator shall confirm the termination of
the appointment in writing addressed to the Registrar and the chief
executive officer, [executive] director or executive officer concerned,
whereupon the termination shall immediately take effect.

(i) If under paragraph (h) the Arbitrator determines that adequate
reasons do not exist for the termination, the Arbitrator shall reject the
termination by written notice to the Registrar and to the chief executive
officer, [executive] director or executive officer concerned, whereupon
the appointment of the person in question shall continue with full force
and effect.

(K) A termination in terms of this section shall befinal and binding and
shall not be subject to review [in terms of] as envisaged in section 9.”;
and

(d) by the insertion after subsection (6) of the following subsection:

“(6A) Subsections (5) and (6) apply with the changes required by the
context to the appointment of a currently serving non-executive director
as chairperson of the board of directors of a bank or controlling

company.”.
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Amendment of section 63 of Act 94 of 1990, as amended by section 7 of Act 42 of
1992, sections 15 and 25 of Act 9 of 1993, section 40 of Act 26 of 1994 and section 43
of Act 19 of 2003

16. Section 63 of the principal Act ishereby amended by the substitution in subsection
(2) for the words preceding paragraph (a) of the following words:

(1) Notwithstanding anything to the contrary contained in the [Public
Accountants' and Auditors’ Act, 1991, (Act No. 80 of 1991)] Auditing
Profession Act, 2005 (Act No. 26 of 2005), or the CompaniesAct, but subject
to the provisions of subsections (2) and (3) of this section, the auditor referred
to in section 61 or 62—"".

Substitution of section 64 of Act 94 of 1990, as amended by section 25 of Act 9 of
1993, section 41 of Act 26 of 1994, section 8 of Act 36 of 2000 and section 44 of Act
19 of 2003

17. The following section is hereby substituted for section 64 of the principal Act:
“Audit committee

64. (1) Subject to the provisions of subsections (3), (3A) and (4), the
board of directors of abank and controlling company shall appoint at |east
three of its members to form and serve on an audit committee.

(2) The [functions of the] audit committee shall [be to]—

(a) assist the board of directors—

(i) initsevaluation of the adequacy and efficiency of the internal
control systems, accounting practices, information systems
and auditing processes applied within that bank or controlling
company, as the case may be in the day-to-day management of
its business,

[(b)] (ii) facilitate and promote communication, regarding the matters
referred to in [paragraph (a)] subparagraph (i) or any other
related matter, between the board of directors and the
executive officers of, the auditor appointed under section 61 or
62 for, and the employee charged with the internal auditing of
the transactions of, the bank or controlling company, as the
case may be; and

[(©)] (iii) introduce such measures as in the committee's opinion may
serve to enhance the credibility and objectivity of financial
statements and reports prepared with reference to the affairs of
the bank or controlling company, as the case may be; and

[(d)] (b) perform such further functions as may be prescribed.

(3) (&) All of the members of the audit committee [may be, and the
majority of such members, including the chairperson of the audit
committee,] of a bank shall be[,] persons who are not employees of the
bank nor of any of its subsidiaries, its controlling company or any
subsidiary of its controlling company: Provided that the chairperson of the
board of directors of the bank or the controlling company shall not be
appointed as a member of the audit committee.

(b) All of the members of the audit committee of a controlling company

shall be persons who are not employees of the controlling company nor of
any of its subsidiaries, the bank in respect of which it is the controlling
company or any subsidiary of that bank: Provided that the chairperson of
the board of directors of the controlling company or the bank in respect of
which it is the controlling company shall not be appointed as a member of
the audit committee.

(4) [The board of directors of a bank shall be exempt from the duty
to appoint an audit committee if such bank isa member of a group of
companies in respect of which group annual financial statements are
required to be made out in terms of section 288(1) of the Companies
Act, provided an audit committee has been appointed for the holding
company in that group and such audit committee has assumed the
responsibilities of an audit committeein respect of all the banksin that
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group.] The Registrar may upon written application exempt the board of
directors of abank from the duty to appoint an audit committee in respect
of abank if the Registrar is satisfied that the audit committee appointed in
respect of the relevant controlling company, in addition to its responsibili-
ties in respect of that controlling company, is able to also adequately 5
assume the responsibilities of an audit committee in respect of that bank.”.

Substitution of section 64A of Act 94 of 1990, as amended by section 45 of Act 19 of
2003

18. The following section is hereby substituted for section 64A of the principal Act:

“Risk and capital management committee 10

64A. (1) [The] Subject to subsection (3) the board of directors of a bank
and controlling company shall appoint at least three of its members, of
whom at least two are non-executive directors, to form and serve on arisk
and capital management committee.

(2) The functions of the risk and capital management committee shall be 15
to assist the board of directors—

(@) [assist the board] inits evaluation of the adequacy and efficiency of
therisk palicies, procedures, practices and controls applied within that
bank or controlling company in the day-to-day management of its
business, 20

(b) [assist the board] in the identification of the build up of and
concentration of the various risks to which the bank or controlling
company is exposed;

(c) [assist the board] in developing a risk mitigation strategy to ensure
that the bank or controlling company manages the risksin an optimal 25
manner;

(d) [assist the board] in ensuring that a formal risk assessment is
undertaken at least annually;

(e) [assisttheboard] inidentifying and regularly monitoring all key risks
and key performance indicators to ensure that its decision-making 30
capability and accuracy of its reporting is maintained at a high level;

(f) tofacilitate and promote communication, through reporting structures,
regarding the matters referred to in paragraph (a) or any other related
matter, between the board and the executive officers of the bank or
controlling company; 35

(g) [ensure the establishment of] to establish an independent risk
management function, and in the case where the bank or controlling
company forms part of agroup, agroup risk management function, the
head of which shall act asthe reference point for all aspectsrelating to
risk management within the bank or controlling company, including 40
the responsibility to arrange training of members of the board in the
different risk areas to which that bank or controlling company, is
exposed;

(h) tointroduce such measures as may serve to enhance the adequacy and
efficiency of the risk management policies, procedures, practicesand 45
controls applied within that bank or controlling company;

(i) to co-ordinate the monitoring of risk management on a globalised
basis, [and]

(i) [perform such further functionsasmay be prescribed] to establish
and implement aprocess of internal controls and reviewsto ensurethe | 50
integrity of the overall risk and capital management process,

(k) to establish and implement policies and procedures designed to ensure
that the bank or controlling company identifies, measures and reports
all material risks;

() to establish and implement a process that relates capital to thelevel of | 55
risk;

(m) to establish and implement a process that states capital adequacy goals
with respect to risk, taking account of the bank’s strategic focus and
business plan; and
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(n) to perform such further functions as may be prescribed.

(3) The Registrar may upon written application exempt the board of
directors of abank from the duty to appoint arisk and capital management
committee in respect of abank if the Registrar is satisfied that the risk and
capital management committee appointed in respect of the relevant
controlling company, in addition to its responsibilities in respect of that
controlling company, is able to also adequately assume the responsihilities
of arisk and capital management committee in respect of that bank.”.

Substitution of section 64B of Act 94 of 1990, as amended by section 45 of Act 19 of

19. The following section is hereby substituted for section 64B of the principal Act:

“Directors affairs committee

64B. (1) Subject to subsection (3) the [The] board of directors of a bank
and controlling company shall establish a directors affairs committee,
consisting only of non-executive directors of the bank or controlling
company.

(2) The functions of the directors’ affairs committee shall be to assist the
board of directors—

(a) [assist theboard of directors] in its determination and evaluation of
the adequacy, efficiency and appropriateness of the corporate gover-
nance structure and practices of the bank or controlling company;

(b) to establish and maintain a board directorship continuity programme
entailing—

(i) areview of the performance of and planning for successors to
the executive directors;
(i) measures to ensure continuity of non-executive directors,
(iii) aregular review of the composition of skills, experience and
other qualities required for the effectiveness of the board; and
(iv) an annua [assessment] self-assessment of the board as a
whole and of the contribution of each individual director;

(c) [assist theboard] inthe nomination of successorsto the key positions
in the bank or controlling company in order to ensure that a
management succession plan isin place;

(d) [assist the board] in determining whether the [employment] services
of any director should be terminated;

(e) [assist theboard] in ensuring that the bank or controlling company is
at al times in compliance with al applicable laws, regulations and
codes of conduct and practices; and

(f) to perform such further functions as may be prescribed.

(3) The Registrar may upon written application exempt the board of

directors of abank from the duty to appoint adirectors’ affairs committeein
respect of a bank if the Registrar is satisfied that the directors affairs
committee appointed in respect of the relevant controlling company, in
addition to itsresponsibilitiesin respect of that controlling company, isable
to also adequately assume the responsibilities of a directors affairs
committee in respect of that bank.” .
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Amendment of section 70 of Act 94 of 1990, as amended by section 9 of Act 42 of
1992, sections 18 and 25 of Act 9 of 1993, section 45 of Act 26 of 1994, section 12 of
Act 36 of 2000 and section 49 of Act 19 of 2003

20. Section 70 of the principal Act is hereby amended—
(a) by the deletion of subsection (1);
(b) by the substitution for subsection (2) of the following subsection:

“(2) (a) A bank of which the business does not include trading in
financial instruments shall manage its affairs in such away that, subject
to the provisions of paragraph (b), the sum of its primary and secondary
capital and its primary and secondary unimpaired reserve funds in the
Republic does not at any time amount to less than the greater of—



(i)

(i)
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R250 000 000 or, in the case of such a bank which immediately
prior to the date of commencement of this Act was registered as
a banking institution or a building society under alaw repealed
by this Act, R1 000 000; or
an amount which represents a prescribed percentage of the sum
of amounts [calculated by multiplying the average of the
amounts (as shown in the returns furnished to the Registrar
in terms of section 75) of such different categories of—

(aa) assets; and

(bb) other risk exposuresin the conduct of its business,

as may be prescribed in the Regulationsrelating to Banks, by the
risk weights, expressed as percentages, so prescribed in respect of
such different categories of assets and other risk exposures|
relating to the different categories of assets and other risk exposures

and calculated in such a manner as may be prescribed.

(b) Notwithstanding the provisions of paragraph (a)—

(i) the sum of the bank’s primary share capital and primary
unimpaired reserve funds shall, in the calculation of the
aggregate amount which the bank is in terms of paragraph
(@) required to maintain, be—

(aa) taken into account to an amount as may be pre-
scribed; and

(bb) calculated by deducting from the amount thereof
such amounts as may be prescribed; and

(ii) the sum of the bank’s secondary capital and secondary
unimpaired reserve funds shall, in the calculation of the
aggregate amount which the bank is in terms of paragraph
(a) required to maintain, be—

(aa) [calculated by deducting from the amount
thereof such amountsasmay be prescribed] taken
into account to an amount as may be prescribed; and

(bb) [taken into account to an amount not exceeding
the sum of the bank’s allocated and qualifying
primary share capital and allocated and qualify-
ing primary unimpaired reserve funds] calculated
by deducting from the amount thereof such amounts
as may be prescribed:

Provided that the sum of the bank’s secondary capital and

secondary unimpaired reserve funds after the deduction of
such amounts as may be prescribed, shall not be taken into
account to an amount in excess of the sum of the bank’s
allocated and qualifying primary share capital and allocated
and qualifying primary unimpaired reserve funds.”;

(c) by the substitution for subsection (2A) of the following subsection:

“(2A) (a) A bank of which the business consists solely of trading in
financia instruments shall manage its affairs in such away that, subject
to the provisions of paragraph (b), the sum of its primary and secondary
capital, its primary and secondary unimpaired reserve funds and its
tertiary capital in the Republic does not at any time amount to less than
the greater of—

M
(i)

R250 000 000; or

an amount which represents [the sum of amountsprescribed in
the Regulations relating to Banks Financial Instrument
Trading in respect of such a bank’s risk exposures in the
conduct of its business as may be so prescribed] a prescribed
percentage of the sum of amounts relating to the different
categories of assets and other risk exposures and calculated in
such a manner as may be prescribed.
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(b) Notwithstanding the provisions of paragraph (a)—

(i) the sum of the bank’s primary share capital and primary
unimpaired reserve funds shal, in the calculation of the
aggregate amount which the bank is in terms of paragraph
(a) required to maintain, be—

(aa) taken into account to an amount as may be pre-
scribed; and

(bb) calculated by deducting from the amount thereof
such amounts as may be prescribed;

(ii) the sum of the bank’s secondary capital and secondary
unimpaired reserve funds shall, in the calculation of the
aggregate amount which the bank is in terms of paragraph
(a) required to maintain, be—

(aa) [calculated by deducting from the amount
thereof such amountsasmay be prescribed] taken
into account to an amount as may be prescribed; and

(bb) [taken into account to an amount not exceeding
the sum of the bank’s allocated and qualifying
primary share capital and allocated and qualify-
ing primary unimpaired reserve funds] calculated

by deducting from the amount thereof such amounts

as may be prescribed:

Provided that the sum of the bank’s secondary capital and
secondary unimpaired reserve funds after the deduction of
such amounts as may be prescribed, shall not be taken into
account to an amount in excess of the sum of the bank’s
allocated and qualifying primary share capital and allocated
and qualifying primary unimpaired reserve funds,

(iii) thesum of the bank’stertiary capital shall, in the calculation
of the aggregate amount which the bank is in terms of
paragraph (a) required to maintain, be [calculated as

prescribed]—
(a) taken into account to an amount as may be pre-
scribed; and

(b) calculated by deducting from the amount thereof
such amounts as may be prescribed:
Provided that, after the deduction of such amounts as may
be prescribed, the sum of the bank’s secondary capital,
secondary unimpaired reserve funds and tertiary capital
shall not be taken into account to an amount in excess of the
sum of the bank’s allocated and qualifying primary share
capital and alocated and qualifying primary unimpaired
reserve funds; and
(iv) the total amount of allocated and qualifying secondary
capital, alocated and qualifying secondary unimpaired
reserve funds and tertiary capital shall be determined as
prescribed [in the Regulations relating to Banks' Finan-
cial Instrument Trading].”; and
(d) by the substitution for subsection (2B) of the following subsection:

“(2B) (@) A bank of which the business includes trading in financial
instruments shall manage its affairs in such a way that, subject to the
provisions of paragraph (b), the sum of its primary and secondary capital,
its primary and secondary unimpaired reserve funds and its tertiary
capital in the Republic does not at any time amount to less than the
greater of—

(i) R250 000 000; or

(if) an amount which represents [the sum of—]

[(aa) a prescribed percentage of the sum of amounts
calculated by multiplying the aver age of theamounts
(asshown in thereturnsfurnished tothe Registrar in
terms of section 75), of such different categories of—

(A) assets, and
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(B) other risk exposures in the conduct of its
business,
as may be prescribed in the Regulations relating to
Banks, by therisk weights, expressed as percentages,
so prescribed in respect of such different categories
of assets and other risk exposures; and

(bb) an amount which represents the sum of amounts

prescribed in the Regulations relating to Banks
Financial Instrument Trading in respect of such of
the bank’s risk exposures in the conduct of its
business of trading in financial instruments as may
be so prescribed.] aprescribed percentage of the sum of
amounts relating to the different categories of assets and
other risk exposures and calculated in such a manner as
may be prescribed.

(b) Notwithstanding the provisions of paragraph (a)—

0]

(i)

(iii)

(iv)

the sum of the bank’s primary share capital and primary

unimpaired reserve funds shall, in the calculation of the

aggregate amount which the bank is in terms of paragraph

(a) required to maintain, be—

(aa) taken into account to an amount as may be prescribed;
and

(bb) calculated by deducting from the amount thereof such
amounts as may be prescribed; and

the sum of the bank’s secondary capital and secondary

unimpaired reserve funds shall, in the calculation of the

aggregate amount which the bank is in terms of paragraph

(a) required to maintain, be—

(aa) [calculated by deducting from the amount ther eof
such amounts as may be prescribed] taken into
account to an amount as may be prescribed; and

(bb) [taken into account to an amount not exceeding the
sum of the bank’s allocated and qualifying primary
share capital and allocated and qualifying primary
unimpaired reserve funds] calculated by deducting
from the amount thereof such amounts as may be
prescribed:

Provided that the sum of the bank’s secondary capital and
secondary unimpaired reserve funds after the deduction of
such amounts as may be prescribed, shall not be taken into
account to an amount in excess of the sum of the bank’s
allocated and qualifying primary share capital and allocated
and qualifying primary unimpaired reserve funds;

the sum of the bank’stertiary capital shall, inthe calculation

of the aggregate amount which the bank is in terms of

paragraph (a) required to maintain, be [calculated as
prescribed]—

(aa) taken into account to an amount as may be prescribed;

and
(bb) calculated by deducting from the amount thereof such
amounts as may be prescribed:
Provided that, after the deduction of such amounts as may
be prescribed, the sum of the bank’s secondary capital,
secondary unimpaired reserve funds and tertiary capital
shall not be taken into account to an amount in excess of the
sum of the bank’s allocated and qualifying primary share
capital and alocated and qualifying primary unimpaired
reserve funds; and
the total amount of alocated and qualifying secondary
capital, alocated and qualifying secondary unimpaired
reserve funds and tertiary capital shall be determined as
prescribed [in the Regulations relating to Banks' Finan-
cial Instrument Trading].”.

5

10

15

20

25

30

35

40

45

50

55

60



24

Substitution of section 70A of Act 94 of 1990, as inserted by section 13 of Act 36 of
2000

21. The following section is hereby substituted for section 70A of the principal Act:

“Minimum capital and reserve fundsin respect of banking group

70A. (1) Notwithstanding the provisions of section 70(2), (2A) and (2B),

a controlling company shall manage its affairs in such a way that—

(a) subject to the provisions of subsection (2), the sum of its primary and
secondary capital, its primary and secondary unimpaired reserve funds
and its tertiary capital does not at any time amount to less than an
amount which represents a prescribed percentage of the sum of
amounts relating to the different categories of assets and other risk
exposures and calculated in such a manner as may be prescribed;

(b) the capital and reserve funds of any regulated entity included in the
banking group and structured under such controlling company do not
at any time amount to less than the required amount of capital and
reserve funds determined in respect of the relevant regulated entity
included in such banking group in accordance with the rules and
regulations of the relevant regulator responsible for the supervision of
the relevant regulated entity.

(2) Notwithstanding the provisions of subsection (1), in the calculation
of the aggregate amount of capital that a controlling company isrequired to
maintain, the sum of a controlling company’s—

(&) primary share capital and primary unimpaired reserve funds shall be—

(i) taken into account to an amount as may be prescribed; and
(if) calculated by deducting from the amount thereof such amounts
as may be prescribed;

(b) secondary capital and secondary unimpaired reserve funds shall be—

(i) taken into account to an amount as may be prescribed; and

(if) calculated by deducting from the amount thereof such amounts
as may be prescribed: Provided that, after the deduction of
such amounts as may be prescribed, the sum of the controlling
company’s secondary capital and secondary unimpaired re-
serve funds shall not be taken into account to an amount in
excess of the sum of the controlling company’s primary share
capital and primary unimpaired reserve funds;

(c) tertiary capital shall be—

(i) taken into account to an amount as may be prescribed; and

(if) calculated by deducting from the amount thereof such amounts

as may be prescribed:

Provided that, after the deduction of such amounts as may be
prescribed, the sum of the controlling company’s secondary capital,
secondary unimpaired reserve funds and tertiary capital shall not be
taken into account to an amount in excess of the sum of the controlling
company’s alocated and qualifying primary share capita and
allocated and qualifying primary unimpaired reserve funds.”.
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Amendment of section 73 of Act 94 of 1990, as substituted by section 15 of Act 36
of 2000 and amended by section 51 of Act 19 of 2003

22. Section 73 of the principal Act is hereby amended—
(a) by the substitution for the heading of the following heading:
“[Large exposures] Concentration risk";
(b) by thedeletionin subsection (2) of theword ““and” at the end of paragraph (b)
and by the addition of the following paragraphs:
“(dyshal in the case of any exposure to an industry, sector or

geographical area, that exceeds a prescribed amount, comply with
such conditions or requirements as may be prescribed, including a
requirement to maintain additional capital and reserve funds in
respect of the said exposure; and
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(e) shall insuch manner and on such aform as may be prescribed report
such an investment in or such a loan or advance or other credit
exposure to a specific industry, sector or geographical area, which
investment, loan, advance or credit exposure, either alone or
together with any previous investment, loan, advance or exposure,
results in the bank, controlling company or branch of a bank being
exposed to that industry, sector or geographical area up to an
amount exceeding such a percentage of capital and reserve funds as
may be prescribed.””; and

(c) by the addition of the following subsection:

*“(4) The Registrar may, with the consent of the Minister, exempt, with
such conditions as the Registrar may determine, such exposures as the
Registrar may determine from the provisions of this section by means of
acircular as contemplated in section 6(4).”.

Substitution of section 74 of Act 94 of 1990, asamended by sections 20 and 25 of Act
9 of 1993 and section 52 of Act 19 of 2003

23. The following section is hereby substituted for section 74 of the principal Act:

“Failure or inability to comply with prudential requirements

74. (1) If—

(a) abank failsto comply with aprovision of section 70 or 72, or isunable
to comply with any such provision; or

(b) acontrolling company failsto comply with aprovision of section 70A,
or is unable to comply with any such provision,

[it] the bank or controlling company shall forthwith in writing report its

failure or inability to the Registrar, stating the reasons for such failure or

inability.

(2) The Registrar may, notwithstanding section 91A, summarily take
action under this Act against a bank or controlling company referred to in
subsection (1) or, if in the circumstances the Registrar deemsiit fit to do so,
condone thefailure or inability and afford the bank or controlling company
concerned an opportunity, subject to such conditions as the Registrar may
determine, to comply with the relevant provision within a specified period.

(3) Irrespective of whether criminal proceedingsin terms of thisAct have
been or may be instituted against a bank or controlling company in respect
of any failure or inability referred to in subsection (1), the Registrar may,
subject to any condonation granted under subsection (2), by way of a
written notice impose upon that bank or controlling company, in respect of
such failure or inability, afine—

(a) inthecase of any failure or inability to comply with the provisions of
section 70 or 70A, not exceeding one-tenth of one per cent of the
amount of the shortfall for each day on which such failure or inability
continues; or

(b) inthe case of any failure or inability to comply with the provisions of
section 72, not exceeding three per cent of the amount of the shortfall.

(4) A fine imposed under subsection (3) shall be paid to the Registrar
within such period as may be specified in therelevant notice, and if the bank
or controlling company concerned fails to pay the fine within the specified
period the Registrar may by way of civil actionin acompetent court recover
from that bank or controlling company the amount of the fine or any portion
thereof which the Registrar may in the circumstances consider justified.”.
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Amendment of section 75 of Act 94 of 1990, as amended by section 12 of Act 42 of
1992, sections 21 and 25 of Act 9 of 1993, section 47 of Act 26 of 1994 and section 53
of Act 19 of 2003

24. Section 75 of the principal Act is hereby amended—
(a) by the substitution for subsection (3A) of the following subsection:
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“(3A) The returns referred to in subsections (1) and (3) shal be
prepared in conformity with [generally accepted accounting practice]
financia reporting standards issued in terms of the Companies Act and
shall be furnished to the Registrar in respect of such period, at such times
and on such aform as may be prescribed.””; and

(b) by the substitution for subsection (5) of the following subsection:

“(5) A bank shall furnish the Registrar, in respect of those of the
respective returns referred to in subsections (1) and (3) which most
nearly coincide with the end of the financial year of the bank with a
report by the auditor of the bank in which is stated whether or not those
returns fairly and in conformity with [generally accepted accounting
practice] financial reporting standardsissued in terms of the Companies
Act present those ffairs of the bank to which the returns relate, and the
Registrar may, if he or she deems it necessary, require the bank so to
furnish the Registrar with such a report in respect of any other of those
returns furnished during the financial year.”.

Amendment of section 76 of Act 94 of 1990, as amended by section 2 of Act 81 of
1991, section 25 of Act 9 of 1993, section 48 of Act 26 of 1994 and section 54 of Act
19 of 2003

25. Section 76 of the principal Act ishereby amended by the substitution in subsection
(1) for the words preceding paragraph (a) of the following words:

(1) Subject to the provisions of subsection (2), a bank which invests
money in immovable property or in shares of any company, or which lends or
advances money to any of its subsidiaries of which the main object is the
acquisition and holding or development of immovable property, shall manage
its transactions in such investments, loans or advances in such a way that the
sum of the amounts—"".

Substitution of section 79 of Act 94 of 1990, as amended by section 25 of Act 9 of
1993 and section 51 of Act 26 of 1994

26. The following section is hereby substituted for section 79 of the principal Act:

“Shares, debentures, negotiable certificates of deposit, [and] share
warrants and promissory notes or similar instruments

79. (1) A bank shall not—

(a) sections 74 and 75 of the CompaniesAct notwithstanding, issue shares
of no par value or convert any of its sharesinto shares of no par value;

(b) without the written approval of the Registrar [or otherwisethan] and
in accordance with conditions [approved] determined by the Regis-
trar in writing—

(i) issue any preference shares, hybrid debt instruments or debt
instruments;
(i) convert any of its shares into preference shares, hybrid debt
instruments or debt instruments; or
(iif) convert any of its preference shares of a particular class into
preference shares of any other class,

that will qualify as primary capital, secondary capital or tertiary capital, as

the case may be;

(c) issue negotiable certificates of deposit, promissory notes, or any such
similar instrument, otherwise than in accordance with such conditions
as may be prescribed; or

(d) section 101 of the Companies Act notwithstanding, issue share
warrants to bearer within the meaning of that section.

(2) The aggregate amount representing the value of debt instruments and
negotiable certificates of deposit and similar instruments issued by a bank
interms of paragraphs (b)(i) and (c), respectively, of subsection (1), shall at
no time exceed an amount representing the prescribed percentage of the
aggregate amount of the bank’s liabilities in respect of deposits made with
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it and in respect of such debt instruments, [and] negotiable certificates of
deposit and similar instruments.

(3) Notwithstanding anything to the contrary contained in any contract or
in the memorandum of association or articles of association of any bank or
controlling company, there shall be no differentiation in the voting rights
attached to any of the ordinary shares of abank or a controlling company,
and such voting rights shall be exercised in accordance with the
determination thereof as provided in section 195(1) of the CompaniesAct.

(4) The provisions of subsection (1)(a), (b) and (d) shall mutatis
mutandis apply to a controlling company.” .

Amendment of section 80 of Act 94 of 1990, asamended by section 22 and 25 of Act
9 of 1993 and section 52 of Act 26 of 1994

27. Section 80 of the principal Act is hereby amended by the substitution for
subsection (3) of the following subsection:

“(3) No bank and no associate of a bank shall, without the prior written
approval of the Registrar, either jointly or individually acquire or hold shares
in any registered long-term insurer as defined in section 1 of the [Insurance
Act, 1943 (Act No. 27 of 1943)] Long-term Insurance Act, 1998 (Act No. 52
of 1998), or in any short-term insurer as defined in section 1 of the Short-term
Insurance Act, 1998 (Act No. 53 of 1998), to the extent to which the nominal
value of those shares exceeds 49 per cent of the nominal value of all theissued
shares of such insurer.”.

Amendment of section 84 of Act 94 of 1990, as amended by section 60 of Act 19 of
2003

28. Section 84 of the principal Act is hereby amended by the insertion after subsection
(2) of the following subsection:
“(1A) (a) The manager shall as soon as may be practicable report to the

Registrar whether or not the person subject to the relevant direction is, in the
manager’s opinion, solvent, and if the manager finds that the person subject to
the direction isinsolvent, the manager shall comment on whether such person
istechnicaly or legally insolvent.

(b) On appointment of a manager and whilst the person subject to the
relevant direction is under management as contemplated in this section—

(i) the manager shall recover and take possession of al the assets of the
person subject to the relevant direction; and

(if) &l actions, legal proceedings, the execution of all writs, summonses and
other legal process against the person subject to the relevant direction
shall be stayed and not be instituted or proceeded with without leave of
a competent court and without also serving the application on the
Registrar.

(c) If the report referred to in paragraph (a) concludes that the person
subject to the directive is insolvent, the Registrar may, notwithstanding
anything contrary contained in any law relating to liquidation or insolvency
apply to a competent court for the winding-up in terms of the CompaniesAct
or the sequestration in terms of the Insolvency Act, 1936 (Act No. 24 of 1936),
as the case may be, of the person subject to the directive, and the Registrar
shall have the right to oppose any such application made by any other person.

(d) The Master shall, subject to section 370 of the Companies Act, appoint
the person nominated by the Registrar as liquidator or trustee.

(e) Any written report to the Registrar by an inspector appointed under
section 83 or any report by a manager appointed in terms of section 84 is
confidential and shall not be disclosed to any person: Provided that the
Registrar may, notwithstanding the provisions of section 33(1) of the South
African Reserve Bank Act, 1989 (Act No. 90 of 1989), furnish such report
to—

(i) theperson subject to aninspection interms of section 83 or that is subject
to adirective in terms of section 84,
(if) aperson or ingtitution contemplated in section 89;
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(iii) arelevant division of the South African Police Services or the National
Prosecuting Authority;

(iii) any other person that can prove, to the satisfaction of the Registrar, a
legitimate interest in the matter and only upon payment of a prescribed
fee and with the written consent of the person subject to the directive; or

(iv) any duly appointed provisional liquidator or provisiona trustee of the
person subject to the directive.

() If the Registrar has issued an instruction in terms of section 84(6) and a
provisional liquidator or provisiona trustee of the person subject to the
direction is subsequently duly appointed, the Registrar shall be regarded as a
creditor of the person subject to the direction and the Registrar shall have the
same rights of a creditor in terms of the law relating to liquidation and

insolvency.” .

Insertion of sections 85A and 85B in Act 94 of 1990
29. The following sections are hereby inserted in the principal Act after section 85:
“Approval of eligible institutions

85A. (1) Notwithstanding anything to the contrary in any law, no bank or

controlling company shall, in the calculation of its prescribed minimum
amount of required capital and reserve funds, take into account a credit
assessment of any external credit assessment institution or export credit
agency unless the relevant external credit assessment institution or export
credit agency obtained the prior written approval of the Registrar to act as
an eligible institution.

(2) Any external credit assessment institution or export credit agency that
wishesto be authorised by the Registrar as an eligibleinstitution may apply
to the Registrar for authorisation.

(3) An application under subsection (2)—

(@) shal be made in the prescribed manner;

(b) shal be accompanied by such information and comply with such
requirements as may be prescribed: Provided that the Registrar may
impose additional requirements in writing; and

(c) shall be accompanied by such fee as may be prescribed.

Verification of information

85B. The Registrar may require that information submitted to him or her
in terms of this Act be verified by such a person, in such a manner and at
such intervals as may be prescribed.”.

Amendment of section 89 of Act 94 of 1990, as amended by section 63 of Act 19 of
2003

30. Section 89 of the principal Act ishereby amended by the addition of the following
proviso after paragraph (b):
““: Provided that the Registrar is satisfied that the recipient of the information
so provided iswilling and able to keep the information confidential within the
confines of the laws applicable to the recipient.”.

Amendment of section 90 of Act 94 of 1990, as amended by section 25 of Act 9 of
1993 and section 64 of Act 19 of 2003

31.Section 90 of the principal Act is hereby amended by the substitution in subsection
(2) for paragraph (f) of the following paragraph:
“(f) prescribing that the financial statements of a bank shall be prepared in
conformity with [generally accepted accounting practice] financial report-
ing standards issued in terms of the Companies Act;”.
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Amendment of section 91 of Act 94 of 1990, asamended by sections 23 and 25 of Act
9 of 1993, section 56 of Act 26 of 1994, section 16 of Act 36 of 2000 and section 65
of Act 19 of 2003

32. Section 91 of the principal Act is hereby amended—
() by the substitution in subsection (1) for paragraph (b) of the following
paragraph:
*“(b) contravenes or fails to comply with a provision of section 7(3), (4)
or (5), 34, 35, 37(2), 38(1), 39, 41, 42(1), 52(1) or (4), 53, 55, 58, 59,
60(5)(a)(i), 60(5)(b)(i), 61(2), 65, 66, 67, 70(2), (2A) or (2B), 70A,
72,73, 75, 76, 77, 78(1) or (3), 79, 80, 84(1A) or 84(2),
shall be guilty of an offence.”; and
(b) by the substitution for paragraph (b) of subsection (4) of the following
paragraph:
““(b) section 17(6), 21, 22(3) or (8), 32(4)(a), 69A(14), 78(2), 82(3),
83(3)(a), 84(1A), 84(8) or subsection (1), (2) or (3) of this section
(excluding the offence in terms of subsection (1)(b), referred to in
paragraph (a)), shall be liable to a fine or to imprisonment for a
period not exceeding five years or to both a fine and such
imprisonment; or’'.

Insertion of section 91A in Act 94 of 1990
33. The following section is hereby inserted in the principal Act after section 91:
“Power of Registrar to impose penalty

91A. (1) If the Registrar on reasonable grounds believe that a bank or

controlling company has contravened or failed to comply with thisAct the
Registrar may, after consideration of all material facts, impose a penalty not
exceeding R10 000 000 for every day during which contravention or
non-compliance with this Act continues.

(2) Before imposing a penalty the Registrar must in writing—

(@) inform the bank or controlling company of his or her intention to
impose a penalty;

(b) specify the particulars of the alleged contravention or non-compli-
ance;

(c) provide reasons for the penalty intended to be imposed;

(d) specify the amount of the penalty intended to be imposed;

(e) invite interested persons to make representations within a period
specified by the Registrar; and

(f) inform the bank or controlling company that it may be assisted by a
legal representative or other adviser.

(3) If the Registrar after consideration of representations made decidesto
impose a penalty, he or she must by written notice inform the bank or
controlling company that it may, within 30 days after the date of the notice,
pay the penalty or appea against the imposition of the penaty to the
Minister.

(4) The Minister may after consideration of an appeal confirm, amend or
set aside a penalty imposed by the Registrar.

(5) A bank or controlling company may appeal to the High Court of
South Africa against a decision contemplated in subsection (4).

(6) Section 88 of the Income Tax Act, 1962 (Act No. 58 of 1962), applies
with the changes required by the context to an administrative penalty.

(7) (a) If itisinthe public interest, the Registrar may through appropriate
media make known the particulars referred to in paragraph (b) after
payment of an administrative penalty has been received or any appeal
proceedings in relation thereto have been completed.

(b) The Registrar may publish—

(i) the name and address of the bank or controlling company;
(if) such particulars of the contravention or non-compliance the
Registrar may think fit;
(iii)  when the contravention or non-compliance occurred; and
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(iv) the particulars of the administrative penalty imposed.
(8) The imposition of an administrative penalty shall not be regarded as
a conviction in respect of a crimina offence, but no prosecution for
contravention or non-compliance in respect of this Act shall thereafter be

competent.”. 5
Short title

34. ThisAct is called the Banks Amendment Act, 2007, and comes into operation on
1 January 2008.



31

MEMORANDUM ON THE OBJECTS OF THE BANKSAMENDMENT

BILL, 2007

1. BACKGROUND TO BILL
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On 26 June 2004 the International Basel Committee on Banking Supervision
published an amended capital framework for banks entitled ** International
Convergence of Capital Measurement and Capital Standards: A Revised
Framework”, generally referred to and known as *“Basel 11I"". The primary
objective of Basel Il is to replace the 1988 Capital Accord to further
strengthen the soundness and stability of the international banking system by
the adoption of stronger risk management practices by the banking industry.
Basel |1 has important implications for the capital frameworks of banks and
the regulatory framework and supervisory processes applicable to banks.

Given the potential negative effects of not implementing Basel |1 on the South
African banking industry, it is prudent to implement Basel |1 initsentirety and
to amend the legal framework to facilitate its implementation.

An Accord Implementation Forum (**AlF") was established to manage and
co-ordinate the implementation of Basel I1. The Registrar of Banks chairsthe
Steering Committee of the AIF and its members include delegates from
National Treasury, various departments of the South African Reserve Bank,
the banks and the auditing profession. The Regulatory Framework Sub-
Committee (**RFSC’") of the Steering Committee was tasked to review the
current legal framework relating to banks and to identify necessary
amendments to give effect to Basel 1.

The RFSC identified a number of amendments to the Banks Act, 1990 (Act
No. 94 of 1990) (the Act), that are necessary to give effect to Basel 11 and
assisted the Office of the Registrar of Banksin the drafting of the draft Banks
Amendment Bill. The Bill is thus the result of an inclusive and consultative
process between National Treasury, the Office of the Registrar of Banks, the
banking industry and other role-players since 2004.

The proposed implementation date for Basel 11 is 1 January 2008. To achieve
implementation by this date it is important to promulgate the amendments
well in advance asthe amendmentswill require the banks and the Office of the
Registrar of Banksto effect crucia information technology system changesto
be able to implement the amendments.

TheBill primarily contains amendmentsto the Act necessitated by the revised
Framework on International Convergence of Capital Measurement and
Capital Standards published by the International Basel Committee on 26 June
2004. Additional amendments that have become necessary since the Act was
last amended in 2003 due to industry developments or to clarify certain
provisions are also proposed.

In summary, the Basel 11 amendments aim to create a sufficiently robust
regulatory environment that will enable the Registrar to properly discharge his
or her respective role and responsibilities in respect of banks, controlling
companies and banking groups on a solo, cross-border or consolidated basis.
The Act is strengthened pertaining to the supervision of banks and in
particular as it relates to the following aspects:

1.7.1 Regulation of al relevant banks and banking groups on a consolidated
basis;

1.7.2 stating the respective roles and responsibilities of consolidating and
host supervisors;

1.7.3 providing for cooperation and sharing of information between
SUPErvisors;
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clarifying the responsibilities of banks, banking groups and boards of
directors of banks and banking groups;

increasing the reporting requirements of and providing comprehensive
disclosure requirements for banks and banking groups;

facilitating the various options available to banks and banking groups
in calculating minimum capital requirements in respect of credit risk
exposure, market risk exposure and operational risk exposure; and

elaborating the supervisory review process in order to, amongst other
things, assess the capital adequacy and control environment of banks
and banking groups.

1.8 The other proposed amendments are largely of atechnical nature and include
the following:
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Extending theregulatory authority of the Registrar to divisions and
controlling companies of banks in certain respects where the
regulatory authority is currently limited to banks;

clarifying and strengthening the powers of the Registrar to ensure
compliance with the Act. The Registrar is authorised to issue circulars,
guidance notes and directives, request information from relevant
institutions, impose administrative penalties, etc. The power of the
Registrar to object to the appointment of directors and executive
officersis also clarified;

imposing an obligation on the Registrar to keep a register of
registered controlling companies, branches, eligible institutions,
representative offices of foreign institutions or the subsidiaries and
branches of banks; and

effecting anumber of technical and editorial amendments such as—

e  correcting references to Acts repealed since the last amendment
to the Act (for instance, replacing the reference to the Insurance
Act, 1943 (Act No. 27 of 1943), with a reference to the
Long-term Insurance Act, 1998 (Act No. 52 of 1998) and the
Short-term Insurance Act, 1998 (Act No. 53 of 1998);

e clarifying that a reference to a“*bank” includes a reference to a
“branch’””; and

e clarifying the meaning of the term “ assets and liabilities’ when
such are transferred.

2. OBJECTSOFBILL

The objects of the Bill are to—

2.1 facilitate the implementation of Basel Il; and

2.2 dign the Act to changing supervisory policy, market developments and
practical considerations.

3. ORGANISATIONSAND INSTITUTIONS CONSULTED

3.1 The provisions of the Bill have been debated and recommended to the
Minister of Finance by the Standing Committee for the Revision of the Banks
Act, established in terms of section 92 of the Banks Act, 1990.

3.2 Consultation with various stakeholders was undertaken over a period of two
years on the various proposals. The stakeholders include:

» National Treasury;
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» Registrar of Banks;

» Financial Services Board;

» Banking Association (representing banks in general);
* Individual banks;

* Auditing firms; and

» Competition Commission.

3.3 In addition, the draft Bill was published on the internet websites of both the
National Treasury and the South African Reserve Bank on 7 September 2006
for comment up to and including 7 November 2006. Comments were
primarily received from the Banking Association (representing banks in
genera), The Standard Bank of South AfricaLimited, Investec Bank Limited
and Ithala Limited. The Bill was revised where considered necessary in light
of comments received.

4. FINANCIAL IMPLICATIONS FOR STATE
4.1 The Bill will not have significant financial implications for the State.

4.2 The banking sector will incur significant costs to implement Basel 1. The
sector supports the implementation of Basel Il as it will enhance their
competitiveness in the international market, is aware of the costs associated
with the implementation and is willing to incur the associated costs.

5. CONSTITUTIONAL IMPLICATIONS
None.
6. PARLIAMENTARY PROCEDURE

6.1 The State Law Advisers and the National Treasury are of the opinion that this
Bill must be dealt with in accordance with the procedure established by
section 75 of the Constitution since it contains no provision to which the
procedure set out in section 74 or 76 of the Constitution applies.

6.2 The State Law Advisers are of the opinion that it is not necessary to refer this
Bill to the National House of Traditional Leadersin terms of section 18(1)(a)
of the Traditional Leadership and Governance Framework Act, 2003 (Act No.
41 of 2003), since it does not contain provisions pertaining to customary law
or customs of traditional communities.
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